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Several coarses of lectures delivered by me at the Uni- 
versity of Budapest during the past ten years, induced me 
to attempt a systematical exposition of the elements of the 
Theory of Law and Civil Society in a treatise, originally 
published last year in Hungarian. 

The principal reason for reproducing it in English, and 
bringing it before the English public, is my conviction of 
the inaccessibility of the Hungarian language to any wide 
circle of readers, and the belief that some of the doctrines 
set forth in this volume may possibly be of interest to those 
engaged in an historical or analytical study of the notions 
and theories of law. 

The sixth, seventh, and eighth chapters, particularly, 
which relate to an inquiry into the idea and characteristics 
of Society, contain novel matter, inasmuch as the train of 
scientific thought upon which they are founded has not, 
as far as I am aware, been as yet followed out to the con- 
sequences I have endeavoured to establish. As to the 
other contents of this volume I can lay but small claim 
to originality, but venture to hope that a detailed account 
of general legal theories and their history may not be con- 
sidered superfluous. 

The choice of English as the vehicle of my ideas is, 
moreover, but the due acknowledgment of a moral debt of 
gratitude. The impulse to the investigations I have tried 
to pursue, the methods applied, the conceptions of science 
and its functions from which I have started, and the ideals I 
have striven to attain, are derived chiefly from the study of 
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modern English theoretical writers upon law, and of an 
English school of philosophy. Herbert Spencer's Synthetic 
Philosophy suggested most, though not all of the general 
views set forth in these pages, and, on the other hand. Sir 
Henry S. Maine's publications — which have given rise and 
date to a transformation of the historical and scientific 
study of law, not less important, nor less healthy in its 
tendency than that initiated by Savigny — have indicated 
the direction in which results were to be sought. To these 
two great masters of contemporaneous thought I am in- 
debted for the matter of this book, more than I am able to 
indicate in detail. 

Among other modern English writers, many valuable 
suggestions and materials have been afforded me by Pro- 
fessor Holland's "Elements of Jurisprudence," by F. 
Pollock's " Essays in Jurisprudence and Ethics," by Pro- 
fessor Clark's "Practical Jurisprudence," and by I. M. 
Lightwood's "Nature of Positive Law." 

Of German works, I have especially made use of Pro- 
fessor Voigt's " Das jus naturale, aequum et bonum und jus 
gentium der Eomer," and of Professor Leist's "Graeco- 
Italische Eechtsgeschichte," whilst amongst Hungarian 
books, the late Leo Beothy's "Beginnings of Social De- 
velopment " has furnished me with a great number of 
available data. 

In conclusion, I have to express my thanks to Mr. 
Maurice Black, of Budapest, without whose kind assistance 
I should have experienced some diflficulty in expressing my 
thoughts in an English garb. 

Budapest, June, 1886. 

A. P. 
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CHAPTER I. 

SCIENCE AND ITS CLASSIFICATION. 

§ 1. The philosophy of law and civil society, comprehends 
the consideration of the rules which f^overn the social 
life of mankind, and of the various forms of the latter ; it 
is, in other words, the science which treats of the nature, 
import and system of the institutions of human com- 
munities, and sets forth the laws of their rise, mutual 
relations and ideals. As such, it is a branch of social 
science, and falls within the sphere of philoso^^hical in- 
vestigation. Hence, previous to entering upon the subject 
itself, it will be essential both to define the views which 
serve as a guide in ascertaining the character and estab- 
lishing the division of the abstract sciences, and to analyze 
the connection subsisting between the philosophy of law 
and civil society, and other sciences relating to social 
phenomena. 

§ 2. All science is, in truth, but a knowledge of pheno- 
menal relations and their laws. Knowledge, again, consists 
of aggregates of notions formed in our minds, which 
correspond with the impressions produced on them by 
phenomena, and may be pronounced to be true or false, in 
proportion as it enables us to determine, more or less 
accurately, the identity, similarity or differences of recur- 
ring appearances. We obtain knowledge by means only of 
experience, which is derived either immediately from our 
personal observation, or mediately from our forefathers as 
an heritage embodied in our organism, and which has become 
part of ourselves. Experience, in its turn, grows out of 
the accumulation of single perceptions, and exhibits a 
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double series of phenomenal sequences. One, the sub- 
jective or individual, denotes the sequence of those multi- 
farious impressions received by us promiscuously from 
every quarter, varying with the changes occurring in our 
own constitution and external surroundings, whilst their 
connection is reflected in the modification of our sensations 
and ideas only ; and although this sequence of occurrences 
seems accidental, yet it is expressed in the consciousness 
of every individuality. The other, the objective or general 
series, is formed by ascertaining that identical phenomena 
invariably produce respectively identical changes, and that 
appearances of the same kind are likely to be followed by 
other fixed appearances. The connection of this second 
series of consequences lies outside our own individuality, is 
independent of it, and is embodied in the outer world, 
which is, in truth, but a web of appearances constantly 
changing in a certain and fixed order. As a consequence, 
we are brought to consider this order, being, as it is, abso- 
lute and knowing no exception, as necessary, and conceive 
of it as an unbroken chain of causes and effects ; in other 
words, as the result of the laws of nature ; understanding, 
of course, by the latter, those relations of phenomena, the 
sequence of which is recognized as permanent and subject 
to no exception, and conceived to be unchangeable for 
ever. The notion of relation itself is merely that of a 
connection between two or more appearances, by virtue of 
which the condition or change of any one of them is in- 
terdependent with that of the other, which it causes or 
whence it is derived. Knowledge, therefore, may be ranged 
under the head of either order of appearances. When 
made up of notions linked in a subjective sequence, it 
represents the train of thoughts of an individual mind, 
whilst, when gathered into an organic system, that is, 
grouped according to a series of appearances conforming 
to the rules of the laws of nature, it is denominated science, 
which latter therefore may be defined as a knowledge of 
relations and laws. 

Science, in this sense, is the interpreter of i^henomena, 
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for scientific explanation is tantamount to a demonstration 
of causality. Hence, science is restricted solely to the 
linowledge of appearances and their relations, and can 
never extend further. We are utterly unable to ascertain 
or to know either the nature of the links which connect 
subjective sensations and the manifestations of intellectual 
life with events or external impressions, or what the 
essence of matter, motion, life, sense and intellect consist 
of, since every human sensation, notion and atom of know- 
ledge is relative to, and dependent upon, the constitution 
of man. We know of things, or rather of their effective 
properties, only as they reveal themselves in appearances, 
and by the name of substance itself we merely designate 
that which we imagine to be hidden beyond the manifesta- 
tions of natural forces ; the reason is, that our mind, owing 
to its habit of personifying, finds a greater satisfaction in 
the idea of a cause exhibiting the properties of persistence 
and of tangible matter, than in that of one supposed to be 
evanescent in its nature. Even identity and difference 
convey to our minds no other meaning but that of the 
uniformity or divergence of possible direct or indirect 
impressions on a human subject. 

§ 3. Now, if it be true that the world of appearances 
sets fixed boundaries to knowledge, and, consequently, to 
science also, we may well ask, what is the nature of those 
conceptions which soar beyond it, and rove outside the 
precincts of common experience, and to what sphere they 
belong ? The human mind, in sooth, suggests questions in- 
numerable regarding this realm of mysterious twilight. Nor 
is this to be marvelled at. Man strives for peace, a final and 
definite peace, and reluctantly accepts in its stead an endless 
chain of causes and effects. Besides, in proportion as the 
mind is less trained, and meets with a greater number of 
phenomena whose laws it is unable to grasp, the more 
readily disposed is it to look for their explanation to super- 
natural agencies, such as those which give rise to the 
apparently capricious workings of the human will; an 
explanation all the more adapted to please the undisciplined 
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mind, seeing that human interest is always aroused to a 
higher degree by the secrets of man's destiny thaa by the 
problems of pure truth. Indeed, as regards the problem 
involved in the former, it is not sufficient merely to scien- 
tifically satisfy human curiosity concerning it, for the 
emotions, personal doubts and anxieties it evokes impera- 
tively demand to be set at rest by means of faith. Hence 
it is, that what is called by Kant the " Intelligible World " 
{Le., the realm of Divine attributes, of the immortality of 
the soul, of moral liberty, of the absolute and immediate 
precepts of reason, of law, and of political organizations, 
whether of Divine institution or resting on the dictates of 
pure reason), although absolutely incomprehensible by 
means of mere analysis, is nevertheless ideal, that is, in 
harmony with the final results of abstract ideas, witb the 
visions of imagination and the expectations engendered by 
human instincts, consciousness and traditions. The 
principles relating to matters of faith, whether claimed to 
be inspired or inborn, can be recognized merely as crea- 
tions of fancy designed to allay the conflicts harassing our 
minds, or to satisfy our restless hopes and cravings. Al- 
though indispensable to our religious aspirations, their truth 
eannot be proved, because of our inability to apply to them 
the test of experience, nor, in spite of the contradictions 
they contain, can they be successfully refuted, and they con- 
sequently do not fall within the scope of scientific enquiry. 
As religious teachings, confidently accepted as the revelation 
of a Supreme Power, they may be entitled to our respect, 
and when they present themselves in the garb of self- 
evident, fundamental truths, collected into a system, they 
may become the legitimate theme of metaphysics, resem- 
bling, in the latter case, science, in the exhibition of seem- 
ingly necessary connection of ideas, but differing from it, 
in not being formed of actual notions. 

§ 4. Whilst, therefore, religions are as manifold as are the 
diverse revelations believed in, whilst metaphysical systems 
are as numerous as the various ways in which men endea- 
vour to evolve their creeds from their own reason, or to found 
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them upon general notions of their own, supposed to be 
self-supporting, and whilst the contents of religious as well 
as of metaphysical systems are as boundless as the range 
of human imagination and desires, science, which is not 
less infinite than the world, and therefore than truth itself, 
always remains one and uniform. This, however, can only 
be admitted to apply to science so perfect, complete and 
exhaustive as to comprise the entire sum and system of 
knowledge, embracing every single appearance in the 
whole universe. Since, in such a case, every appearance 
would be exhibited in the chain of each of its causes and 
effects, every item of knowledge, too, would find its proper 
place in the relative order of its connections, and each 
would throw light on an endless series of antecedents and 
consequences. We ought, therefore, to be able to distin- 
guish as many sciences as we do separate groups of 
phenomena and knowledge. But, in truth, the universe 
does not present the spectacle of separate disconnected 
threads of appearances. On the contrary, all our experi- 
ence constantly points to their most intimate union and 
continuous connection ; all co-existent factors are ever 
reacting upon each other, commingling in the production 
of common results, and may be traced to a common 
origin. Every atom reflects in itself the actual state of 
every other part of the universe, and every change is 
evidence of the rule of the uniform law of nature. 

The hypothesis of such a law derives therefore its 
origin not only from the psychological fact that we are 
prone to consider the outer world as a unity, by reason of 
comparing it with the unity of the mass of our individual 
consciousness, but it is also supported by the evidence of 
experience. For, in analyzing the multiplicity of appear- 
ances, we discover them to be cases of the apphcation of 
laws, growing ever more general and decreasing in 
number and complexity. Besides, forces are found to be 
convertible and expressive of equivalents of each other, 
and the properties of the material elements themselves 
appear inter-dependent and present the possibility of being 
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enrolled in an ascending series, and, consequently, of 
being reducible to each other. Thus, the most satisfactory 
explanation of the material world seems to be conveyed 
by supposing it to be a mechanical totality, the effect of 
the concurrent operations of a single force, proceeding 
from an infinity of centres of power. The unity of perfect 
science corresponds, therefore, entirely with the unity of 
the universe. 

Of course this assertion can be only supported by 
showing spiritual life to be also amenable to law, and to be 
in every respect unavoidably connected with the world of 
material appearances. That such is the case, we may 
infer from the experience that every single moment of 
spiritual life may be reduced to some change of sensation, 
and that every sensation is again accompanied by some 
material modification of the sensible organism as to some 
of its circumstances, whilst, on the other hand, some 
change of sensation always follows every material im- 
pression, although it be not always expressed in conscious 
perception. This experience does not necessarily lead to 
the doctrine of materialism, which supposes that material 
factors are transmuted into spiritual forces, and that the 
same transmutation also takes place conversely. Nay, 
such a supposition seems to be excluded by the principle 
of the persistence of force, at least according to our 
present capabilities of measurement, experience showing 
that every material change demands an equivalent quan- 
tity of force for its material cause. 

Yet, since physical and mental experiences develop and 
grow more and more complex in strict parallelism to each 
other, it is undeniable that an intimate connection exists 
between the two groups of phenomena, and that mental 
life, arbitrary in the consciousness of the subject itself, is, 
when considered objectively, amenable to the uniform rule 
of law. 

§ 5. But even allowing that the spiritual and material 
world were each subject to a different and separate class 
of laws, and that we were unable to entertain the 
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hypothesis of a parallel coarse of causality permeatiDg 
both — ^a supposition i^hich can hardly be conceived, if we 
consider the permanent connection and intimate inter- 
action of impressions, sensations, ideas, wants, emotions 
and actions, which are never marred by a single exception, 
— ^we should, even in that case, be merely obliged to recog- 
nize two sciences, connected indeed with each other, yet 
irreducible to any common higher law, each relating 
purely to phenomena, or rather to relations subsisting 
between appearances, and each being conclusive as to the 
laws of causation within its own separate province. 

The notion of science itself excludes however, under all 
circumstances, the doctrine of metaphysical free-will which 
represents the human will as being absolutely arbitrary, 
and, consequently, as an independent, self-acting source 
of mental, and therefore indirectly, of material, force. 
This doctrine is opposed to the uniform order of nature, 
that most general and most indispensable fundamental 
principle of science, the negation of which would be 
subversive both of the possibility of the conservation of 
energy, and of the idea of expediency. Uniformity of 
caasfJity forms the antecedent to expediency ; for, in 
pointing out anything as expedient, it means nothing 
unless we presuppose causation, and attribute certain con- 
sequences to certain antecedents. Human action, 1 here- 
fore is, if subjectively expedient, objectively necessarily 
subservient to the law of causality, and it is under this 
aspect alone that it may be regarded as an object of 
science. If, nevertheless, attempts have been made at 
various times to construct a moral or social science of a 
different character, accepting metaphysical free-will for a 
starting point, such paradoxical efforts may be accounted 
for by the fact that human laws are neither natural laws 
nor scientific truths which permit of no exception, but, 
being simply the commands of finite knowledge and 
power, and not invariably in accord with expediency, or if 
expedient, not being always recognized as such, the indi- 
vidual qaay or may not obey them, and, as a consequencei 

8 
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the apparently arbitrary attitude of the human mU in 
confronting these injunctions is wrongly generalized by 
being transferred to a different object with a different 
metaphysical meaning.* 

§ 6. Theology and metaphysics have, however, in 
this respect, trespassed on the domain of science and not 
alone for the above reason. Owing to the finite condition 
of human consciousness, perfect, exhaustive science, em- 
bracing the plenitude of the appearances of the universe, 
so infinite in number, and becoming thus homogeneous 
and uniform in reality, is impossible, and, since we cannot 
ever hope to know the entire mass of phenomena, but 
only fewer or more of them, our science also must needs 
remain fragmentary and incomplete. As a consequence, 
every notion of ours is imperfect, owing to our inability to 
enumerate every one of its relations, antecedents and 
consequences ; besides, separate groups of knowledge, 
initiating diverse branches of science are classified, be- 
cause we know the laws of the relations of appearances 
within their limits more thoroughly than we do those of 
their connection with phenomena belonging to other 
branches. 

The universe is refracted within the human mind, like 
rays of light passing through a prism, and is there broken 
up into groups of appearances, each varying in hue ; and, 
blind to the delicate shades of transition between them, 
we are only able to conceive the original light approxi- 
mately by a synthesis of these colours. Hence, we are 
unable accurately to determine the limits of each depart- 
ment of science, or to point out with precision the laws 
with which any particular science begins and ends. The 
chain of causality extends beyond finite limits. Conse- 
quently, the fundamental principles of every group of 

* It is assumed in the first place that Divine law Identified with 
natural law resembles human law. Starting with this assumption, 
the breach of Divine law is considered the foundation of evil. The 
existence of evil is then placed in antagonism to Divine omnipotence 
and goodness, and thus results an irreconcilable contradiction, ^hioh 
at last is explained away by the doctrine of absolute free-will. 
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science lie beyond its proper boundaries, in pari amongst 
the results of some other previous groups, in so far as 
any causal connection traversing both groups may have 
been ascertained, and in part do not yet rise to the dignity 
of science, being incapable of verification, and being thus 
mere hypotheses, that is, notions accepted provisionaUy as 
true, in hope of their possible explanation or ultimate 
verification. 

The mind not scientifically disciplined is often apt to 
overlook the necessity of verifying such suppositions, 
either because, from being used to them, it looks upon them 
as natural and a matter of course, or because, not being 
cognizant of the conditions under i^hich they might be 
analyzed, and doabting the possibility of accomplishing 
this, it impatiently accepts its own notions as absolute, and 
sometimes even regards the inconceivable as eternaUy vaUd, 
and its investigation as a sacrilege. In this manner^ the 
separate and special branches of science, deduced from 
theological or metaphysical principles, originate. As 
regards the question, however, how a system built up upon 
notions antagonistic to science can contain real and actual 
knowledge, we must reflect that partly these notions 
themselves, and partly, too, the conclusions derived from?, 
them, embody amongst their elements, whether inad<- 
vertently or fraudulently, some results of observation, and, 
moreover, that they always contain that concomitant idea- 
of the uniformity of causality ineradicable from all thought^ 
the latter itself resting upon experience. But as science 
progresses, all hypotheses become more and more severely 
analyzed, and as they decrease, they constantly grow more 
simple. Thus both metaphysics and faith recede step by 
step from the realm of knowledge usurped by them without 
due title. 

Every new discovery, every new perfection, imparts to us 
a fuller power of vision, enabling us to pursue further the 
chain of causality into regions to which hitherto final 
expediency, the Divine will, or an abstract formal idea 
alone seemed to have afforded a clue. 
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§ 7. Yet — althoagh pseudo-scienceSy such as astrology, 
alchemy, or phrenology, have for the most part disappeared, 
and it has heen shown that their formation could only have 
proceeded in consequence of a fancied connection between 
phenomena really independent, abstract ideas being 
accepted as previous truths — it seems, nevertheless, im- 
possible to banish from science every metaphysical idea ; 
because those notions of ours, which transcend the measure 
of our knowledge, have always a metaphysical tinge, and 
amongst these we must reckon the most fundamental 
generalizations common to all branches of science, as well 
as some intermediate hypotheses, owing to the necessary 
imperfection of our knowledge. For this very reason, a 
perfectly appropriate classification and grouping of the 
single branches of science becomes impossible. Universal, 
united, and exhaustive science alone could be unexception- 
able, perfectly faultless, and entirely transparent from 
every point of view ; but though science in this excellence 
maybe approximated, yet it can never be attained by man. 
We must therefore rest content with a classification of 
science which is incomplete, inasmuch as our knowledge is 
fragmentary, faulty, and prejudiced, but in the design of 
which the recognized laws of nature find adequate ex- 
pression. 

§ 8. In classifying the sciences, additional difficulties 

again arise from the course of their historical development. 

The several groups of science, with regard to each other, 

,-eje not developed in proportion to the order of the logical 

complexity of their contents, and none of them present a 

-luniform and proportioned growth in their different parts. 

Phenomena do not present themselves for our investigation 

in the order of lesser or greater complexity, or of lesser or 

.greater difficulty of comprehension, but just as they happen 

to be more or less striking, or are of greater or less 

practical value. For men observe and learn, not upon 

those occasions only when they make a special task of 

gathering knowledge ; they generally do so much more 

accurately and thoroughly when employed in their 
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ordinary pursuits. Hence it is that, unless stimulated by 
some actual necessity for proceeding in our investigations, 
we frequently content ourselves with partial results in 
science, and, on the other hand, often attempt the solution 
of problems without adequate scientific preparation, and 
are, in consequence, compelled to resort temporarily to 
provisional suppositions and crude explanations. Purely 
scientific investigation and work, for exclusively scientific 
purposes and for the sake of discovering truth alone, belong 
to the latest and ripest of human pursuits ; falling short 
of this, the gathering of knowledge is usually connected 
with some immediately useful occupation ; and classification, 
being treated as a subordinate question, looks rather to 
actual applicability than to a scientific ordering of the 
matter. Hence we find that '* sciences " were for a long 
time also " arts ; " nay, that they were preponderatingly 
'* arts " alone. 

The discordant elements thus connected in the elementary 
stage of science, practical rules and theoretical laws, 
become dissociated only when the mixed modes of thought, 
according to which we believe all that we conceive of as 
being advantageous to be also true, are purified, and men 
are able and ready to progress in their convictions, not 
according to wishes and preconceived ideas, but along the 
undeviating road of experience and the conclusions derived 
therefrom. At this point, pure, actual science becomes 
distinguished from practical, applied knowledge, which 
contains the rules requisite to perfection in some field of 
work, and derived from theorems appertaining principally 
to one correlative true science, though partly also to others. 
Still, there remains a tendency to transfer divisions 
appropriate to applied knowledge to the realm of pure 
science, where such a mingling of considerations of ex- 
pediency and truth can only lead to error. 

We ought, therefore, scarcely to include applied science, 
or arts, in a division of science, nor should we properly 
establish their series as parallel to the groups of true 
science, and all that might be done would be to point out 
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which art presupposes knowledge relative to some special 
branch of science. 

§ 9. Furthermore, we must distinguish between true 
sciences and descriptive sciences, which latter simply con- 
tain an enumeration of phenomena, and merely reflect 
them, as it were ; whilst theoretical or philosophical 
science embraces the knowledge of their relations, to wit, 
of the laws governing the phenomena forming its niatter. 
Thus, descriptive science lays open the diversity of 
appearances, and theoretical science convinces us of the 
unity of the laws of nature. Tet it is by no means easy 
to trace the line of demarcation between the two. Every 
description of an appearance is necessarily accompanied 
by settling its relations to other phenomena, and thus every 
descriptive science contains a theoretical part, which, in 
proportion as science advances, becomes more con- 
siderable. The more fully we know the relations between 
phenomena, the better we are able to describe them, and 
therefore, as theories become more thoroughly established, 
the facts of descriptive science are seen to be simple 
applications of the doctrines of pure science. Hence, for 
example, since the formation of species is known to be a 
consequence of general physiological laws, botany and 
zoology have, according to the theories of Lamarck and 
Darwin, ceased to appear as mere descriptive knowledge, bat 
have, for the most part, become applied biology. The 
greater accumulation and the more exhaustive accuracy of 
the subject-matter of descriptive science tend in their turn to 
enlarge the horizon of true science and to impart to its laws 
a more general and correct expression. In consequence, a 
great many groups of science might be established, 
apparently inseparably connected with correlative descrip- 
tive sciences; and especially could this be done if some 
portion of knowledge be singled out with reference to any 
concrete part of nature, as, for instance, anatomy or 
geology, in which the description of phenomena and their 
explanation proceed hand in hand, and thus descriptive 
and pure science are mixed up in what may appropriately 
be called " Concrete Science." 
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Even if the distribution of observable phenomena into 
such concrete parts might afford a clue to the division of 
descriptive science, the branches of theoretical, philo- 
sophical, or pure science properly so called, cannot be 
distinguished on this ground. A different principle must 
be sought out for the accomplishment of this object. Each 
theorietical science must find its place in the order in which 
phenomena less complex and more reducible to the unity of 
law, take, by the application of a lesser degree of abstraction, 
precedence of such as are more complicated and harder to 
analyze, as containing more concrete elements ; and the 
series of pure sciences thus established can also be used to 
fix a parallel order of descriptive sciences. 

§ 10. If we now attempt to build up the hierarchy 
of sciences upon the foundation of this special principle 
of their classification, we are at once confronted with the 
first, most elementary and universal question as to what 
may in general form the object of knowledge, and in what 
manner. 

The general laws of the relations of quality furnish a 

ready answer to this question. If these are recognized as 

being absolute and final, the knowledge of which necessarily 

corresponds with the difference of things, the science 

answering such knowledge is "Ontology," which is of a 

metaphysical character. But since we know all knowledge 

to be subjective, and that the mind is unable to conceive 

aught unless moving within the limits of its proper and 

inevitable forms of intuition, ontology, as exemplified in 

Kant, necessarily appears as the doctrine of categories. 

The categories themselves, however, not being ultimate 

and primarily innate conceptions nor irreducible qualities 

of the mind, but crystallized forms of the most universal 

experience of mankind, transmitted and augmented from 

generation to generation since the beginning of all time, 

the science of the laws of quality presents itself as 

objective logic, the function of which accordingly is to 

place before us a system of the laws of those necessary 

relations of quality which are observable in every appear- 
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ance, and thus enable the human understanding to effect 
a systematic grouping of the phenomena. 

Next in order, after objective logic, come mathematics, 
the science of quantity, i^hich, too, embraces laws of rela- 
tions to which all the phenomena presenting themselTes 
in time and space are reducible, from the point of yiew of 
succession and extension, of number and of situation. 

Besides the notion of measure involved in all quantitative 
relations, there exists another abstraction of a universal 
phenomenon : force — ^namely, the possibility of change 
resulting from one phenomenon bearing upon another. 
The laws of force form the subject matter of mechanics, 
which, when engaged in the consideration of forces either 
acting independently upon each other or manifesting, them- 
selves in the formation of bodies, is denominated either 
physics or chemistry, and, when defining either the con- 
ditions of the state of equilibrium or those of the change 
of forces, is distinguished by the respective names of statics 
and dynamics. It is further subdivided according to the 
various manifestations of forces, into the doctrines of 
gravitation, elasticity, optics, and calorics. 

Biology or physiology, again, deals with the consideration 
of the laws of phenomena of an order higher and more 
complex than those already touched upon, and treats of the 
relations of living or organic structures, whose parts are 
completely inter-dependent to such a degree that the function 
and change of each part are correlative with those of every 
other part, and are capable of absorbing nutrition and 
of reproduction. 

Just as mechanics partakes only in part of the character 
of mathematics, and physiology is not as yet completely 
reducible to physics and chemistry, psychology, the science 
of the laws of the spiritual world, though closely connected 
with biology, cannot either be founded entirely upon the 
latter. Psychology embraces the theories of sensation, 
perception, ideas, conscience, the emotions, the will, and 
the imagination ; and we may consider the theory of sensa- 
tions, subjective logic, the doctrine of ideas or cognitions. 
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that is, phenomenology, and, moreover, theoretical gram- 
mar, and 8BBthetics« as also falling within its province. 

The will and the conscience of individuals combining 
in human communities so as to become public will and 
public consciousness, and the laws relating to the same, 
are the objects of sociology or social science, which may 
be further distinguished into ethics, political economy, the 
philosophy of law and civil society, and politics. 

To philosophy, finally, is reserved the task of demon- 
strating the connection of the several sciences and their 
possible union into one single and universal science, 
becoming thus the very crown of knowledge, by placing 
before us all the relations possible in the universe. Owing 
to its vast scope and boundless range, philosophy exhibits, 
according to the point of view from which it is considered, 
the most various aspects. In pursuit of its practical 
functions, in illustrating the value of science in the realm 
of human ends, it is the embodiment of the general in- 
tuition of the world. In establishing theoretically the 
connection of the sciences it stands forth as their con- 
necting link and very climax. As a teacher, it acquaints us 
with the methods, order, and means by which science is con- 
structed and evolved. And precisely as philosophy, applied 
to the subjects of descriptive knowledge, can be considered 
as divided up into several sciences, the general doctrine 
of method can also be imagined as being split up into 
separate methods for each separate branch of science, the 
relations between these distinct methods being identical 
with the relations of the several sciences to each other. 
One way, therefore, of determining the nature of a science 
is to define its method. Hence, in attempting to accurately 
define the character of the philosophy of law and civil society, 
the science which considers the laws of natinre in relation 
to human laws and institutions, we find it to be indispens- 
able first to enter into an investigation of the method by 
which this result is to be achieved. 
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CHAPTER 11. 



METHOD. 



§ 11. Method points oat the coarse to be parsaed by the 
mind in order to attain a solation of the problems presented 
to it. 

Method is caUed scientific when employed for the par- 
pose of ascertaining trnth, a resolt which can be obtained 
solely by observing the real, and by establishing the per- 
tinence of phenomena by means of inference. Both ob- 
servation and inference, however, may be right or wrong. 
Method, therefore, in order to insure proper results, mast 
provide safeguards against error, and these can only be 
found in those mental operations which exercise a control 
over our observation and reasoning. Scientific method, as 
thus explained, consists accordingly in the totality of those 
mental instruments by means of which we acquire, order, 
define and augment our knowledge, or, in other words, 
construct science. 

§ 12. It is evident that these mental aids keep ever in- 
creasing with the development of science, and that thus the 
latter becomes the means of furthering its own progress. 
The progress of thought, whilst continually accommodating 
itself to the mass of knowledge already acquired, undergoes 
constant changes both as to its point of departure and as 
to its objects and results. 

First, it gropes about in search of an appropriate way 
of proceeding, later, it lays its hands upon accurate and 
well-defined conceptions, until, in the determination of the 
connection between the latter, the judgment, in proportion 
to the greater extent of reviewable matter, is at last enabled 
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to occupy a more elevated point of view. A keener insight 
into one science enables ns to fathom the unexplored 
recesses of another ; heightened intensity is snre to follow 
every growth of the subject-matter of science, and method 
is more or less perfect in proportion to the larger or 
smaller number of accurate data at its disposal. Enow- 
ledge, growing more precise, enables us to distinguish 
phenomena which before seemed confused and entangled, 
and to add, at the same time, to our stock of observations. 
Gaining thus in breadth, knowledge demands a re-ordering, 
and when embraced in a system and discovered to be 
erroneous or deficient in some of its parts, calls for further 
correction and completion. Its circle reopens and widens 
with every fresh enlargement of its diameter. Method is, 
in this sense, identical with the progress of science, and as 
a corollary, science may in its turn be said to be the 
embodiment of method. 

Hence there are as many special methods as distinct 
sciences, and again as many as there are stages of 
development through which each particular science has 
passed. These separate methods, however, may be re- 
duced to a general method, seeing that phenomena 
are inter-dependent, that human faculties harmonize with 
each other, and that science in its totality is homogeneous. 
But just as every science merged into one single and 
perfected science mirroring the universe would lose its 
special characteristics, so would the method applicable to 
the latter be of a nature quite different from those em- 
ployed about sciences in course of formation. 

That ideally perfect knowledge, and that faultlessly 
complete consciousness, which would behold the universe 
in its unity and the network of all its relations in its total 
connection, would be independent of all reasoning, for a 
single glance at any one atom of the whole would then be 
sufficient for the simultaneous comprehension of every 
other of its moments. In proportion as the several sciences 
are gradually drawing nearer to the ideal standard — 
although necessarily divided from it for ever by an un- 
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fathomable distance — the results achieved by them 
emancipate themselves from the methods pursued in their 
development; for truth, obtain it by \?hatever means we 
may, always remains one and the same, and the greater 
the number of its ascertained relations, the greater 
^ill be the variety of methods whereby it can be demon- 
strated. The question of method rises therefore in im- 
portance, the less developed the science is, to which it is to 
be applied, and the more intricate and the more concrete 
the elements entering into the problem to be solved appear 
to be. 

§ 13. It is therefore obvious that, with regard to our 
most elementary knowledge, the part played by method is 
most insignificant and almost identical with its function 
in relation to perfect ideal consciousness stated above. 

The most universal and indubitable conceptions em- 
bodying our simplest and most general experiences, — as 
those of quantity and quality, of identity and difference, 
of time and of space, or rather of extent and of succession, 
of force and of relation, in other words, the notions of 
cause and of effect, all results of the most primitive and 
and ever-recurring observations, — have become such essen- 
tial component elements of the human mind, have formed 
so invariably a part of our past experience, and are so 
indispensable a condition to all future experience, that 
we are now unable to conceive of them otherwise than as 
absolute knowledge, nor in any other way than by way of 
intuition. 

Observation and inference, the constituent elements of 
every method, do not part company yet in objective logic. 

§ 14. Every method, in fact, consists of such a com- 
bination of the various phases of these two modes of pro- 
ceeding as enables us to obtain reliable results. 

Observation supplies us with our matter : the knowledge 
of phenomena, and again and again repeated by us leads 
to experience. This is followed almost unconsciously by 
the first comparison, abstraction, and generalization, by 
the co-ordination of isolated facts, the substitution of 
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Bymbols for fature reference, and, finally, by sequences of 
phenomena framed into laws. Here begins the task of 
deduction, which develops the inferences and invests 
the connection observed between the groups of phenomena 
with that character of necessity which appertains to all 
reasoning. 

§ 15. This is effected in the first place by deduction. 
Deduction renders it apparent to us that a given phenomonen 
or relation must necessarily exist owing to its being embraced 
in some familiar phenomenon or relation of a more general 
character. Hence the work allotted to deduction within 
the sphere of descriptive knowledge is that of arrangement 
and classification. Such deduction, by the aid of the 
continual comparison of classes of phenomena and of the 
laws bearing upon them, exhausts all those cases which 
may be supposed to be applications of the former, carries 
the propositions derived from established principles to 
their ultimate results, by resolving them into their elements, 
in tracing their connection with their causes, and elucidates 
concrete and intricate appearances. Deduction thus leads 
up to the recognition of new laws as being direct conse- 
quences of such as are familiar, and even penetrates, by 
dint of the power of combination gained through symbolical 
expressions, beyond the boundaries of imagination itself. 

This accounts for the endeavour to construct the frame- 
work of all science from the order of analytical inferences 
brought down to their ultimate results. For the degree of 
excellence of form in science, of the precision of the know- 
ledge it comprises, and of the reliability of its complete and 
unexceptionable logical order always corresponds with the 
proportion of that part in its construction, which is rigidly 
deductive. 

Thus that branch of science may be said to be most 
advanced which reduces the greatest possible number of 
the phenomena within its cognizance to the fewest and 
simplest principles possible, a result which thus far has 
been most successfully attained by mathematics and, to a 
somewhat lesser degree, by mechanics also. 
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§ 16. The recognition of new phenomena cannot however 
be effected by means of deduction, for the less perfect our 
knowledge, the more mistaken will be the result of de- 
duction founded upon that imperfect knowledge. It is, 
therefore, necessary that these results should be continually 
verified, and that a way of proceeding should be added, 
v^bereby we are led to new discoveries, and, through the 
knowledge of phenomena, to the knowledge of laws. The 
task of accomplishing these requirements has been assigned 
to the inductive method, which calls to its aid for that 
purpose observation consciously controlled. 

Induction is the mental operation by which, through the 
universal application of the notion of the uniformity of the 
laws of nature, a general rule is derived from a given 
special case. In this way, we arrive on the ground of 
similarities to probabilities, single out the phenomena, 
which, through the properly established changes of the 
circumstances and secondary agencies, remain fixed, and, 
presupposing the permanence of the order of nature, infer 
generals from particulars, and laws from phenomena. 
Thus, while correcting our experiences by means of more 
exact observation, we keep acquiring fresh knowledge and 
enlarging our mental horizon. 

The foundation of all science is therefore induction. It 
is true that in sciences such as mathematics, where funda- 
mental inductions are very few in number and simple, and 
prove always true in their results, we are apt to lose sight 
of their original character ; but in others again, especially 
in those sciences which treat of external phenomena, where 
we have continually to grope our way through concrete 
phenomena, ever starting up in new forms, and to be 
particularly careful to keep aloof from errors in the obser- 
vations relating to those phenomena, the function of the 
inductive method becomes more conspicuous. 

§ 17. The success of the inductive method depends, 
however, likewise upon a ceaseless scrutiny of its results, 
and it was the neglect of this precaution which caused this 
method to be but scantily appreciated in antiquity and 
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during tbo Middle Ages. It is of the first importance to 
carry on observations with accuracy, and to improve its 
modes by avoiding on the one hand subjective errors, and 
on the other hand by analysing and resolving composite 
phenomena into simple ones. To accomplish these pur- 
poses it is in the first place necessary to repeat our obser- 
vations many times over, under varying circumstances, at 
different times and places. An additional assistance to 
observation — which at the same time promotes the possi- 
bility of analysis — ^will be found in the application of those 
artificial aids supplied with increasing abundance by pro- 
gressive science, which, by strengthening and rendering 
more effective our senses, contribute a fresh element to the 
advancement of science. The most effective means, how- 
ever, for the attainment of the double object before men- 
tioned are afforded by experiments, that is, by the artificial 
reproductions of the phenomena to be observed, and their 
repetition under circumstances which give prominence to 
the appearances under investigation, and which, at the same 
time, permit the ascertainment of the changes affected in 
it by concomitant subordinate factors. 

Experiments can only take place withi^ the sphere of 
human mastery over nature, where we are able to actively 
interfere and produce, according to our own pleasure, 
changes in phenomena with a special view to their effects 
upon ourselves. Thus biology already narrows the limits 
of our performances in this respect ; for, as soon as our 
experiments exceed certain permissible bounds, the organ- 
ism to be observed is destroyed, and life, whose secret we 
are investigating, becomes extinct. Concerning man and 
society, experiments can be carried on but to a very incon- 
siderable extent, at least for the benefit of science, for in 
these cases, the phenomena touching also individual 
interests, are subjectively of such import, that their volun- 
tary production is morally dangerous and sometimes even 
prohibited by human law. 

§ 18. Hence, in the case of the methods employed in 
dealing with biology, psychology, and sociology, the 
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necessity of supplying the absence of the possibility of ex- 
perimenting to any greater extent, by some other mode, 
becomes the more argent, and they consequently call 
description and history to their aid. Scientific description 
is identical with accurate classification, and indispensable 
to every kind of knowledge and science, and it would there- 
fore be erroneous to confine its application as being that of 
a special method to any particular group of sciences. As 
a means of perpetuating observations, it undoubtedly 
becomes more valuable in proportion to the want of oppor- 
tunity for repeating them, and thus description comes to 
the front whenever experiment fails to do its duty. 

History, again, in recalling the past to our memory, like- 
wise furnishes our mind with new matter. The memories of 
past events place before us in abundant variety the co- 
operation of the most different agencies and the concurrence 
of the most diverging phenomena, thus supplementing our 
rarer opportunities for individual observation with the added 
experience hoarded up through ages of generations and 
through cycles of periods. This enables us to make our 
point of departure in scientific inquiries not only the abstract, 
i.e., in pursuit of the rational order, but also the concrete, 
in pursuit of the historical order. If we besides reflect 
that the law of necessary causality is always pervading 
history as well, and that, by retracing events, we can 
discern their causes behind them, it will be found that 
history not only furnishes facts, proper matter for investi- 
gation, but that by means of it we can discover in the 
things of the past, the explanation of the present, and of 
every circumstance lying beyond it, and are able to fructify 
historical research by genetic or derivative and causal 
reasoning. 

§ 19. The genetic method thus appears to be in reality 
the full application of the inductive way of proceeding 
tb the facts furnished by history. Its conditions are, too, 
identical with those of induction, namely, the recognition 
of the existence of necessary causality in the course of 
history ; that is, the positive denial of the assertion that 

4 
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any event or phenomenon might have originated in some 
way, other than as the result of the co-operation of natural 
factors, and, further, the assumption of the essential per- 
manence of the order of nature, and of its unity and 
uniformity at all times, and in all places. For, were we 
to believe that the natural forces prevailing in any place or 
in any age were altogether different from those experienced 
by us at present, it would become impossible for us to trace 
back causes through their effects, and we should fail to 
profit by the proudest achievement of science founded upon 
the genetic method, namely, its ability to supply, by theo- 
retical means, the missing links in the memories of the 
past, and thus to fill up gaps in history. 

But the genetic method obtains not only in matters per- 
taining to history, or to surviving external memorials ; it 
also obtains in the case of many of the phenomena belonging 
to the province of psychology and sociology which involve 
any appearance, the origin of which was not accompanied 
by clear consciousness, and which has left no tangible mark 
behind it. The effect of this is, of course, that the method 
is enlarged to the extent of employing the help of psycho- 
logical analysis in dealing with problems appearing in 
connection with those moments. 

We then no longer inquire what the laws governing the 
relations themselves are, but how conceptions and theories 
formed in relation to them have originated. In other 
words, we do not investigate first the immediate question 
presented to us for explanation, but rather inquire into the 
rise of the view taken concerning the laws governing the 
matter to be investigated. Thus, in ascertaining the causes 
of the errors which may casually or possibly occur, we can 
also determine the omission of what factors may enable a 
correct theory to be formed. And, in this connection, the 
history of science proves to be, in addition, of powerfol 
assistance. In enlightening us on the subject of the causes 
of the errors occurring in theories, we are also taught by it 
to avoid the faults incident to subjective reasoning. It 
gives prominence to the general laws bearing upon the 
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progress of science, and demonstrates their mataal effect 
upon each other, and thus becomes the instrument safe- 
guarding the reliability of thought, our guide in the choice 
of the problems to be proposed, and an accepted surety for 
the proper application of method. 

§ 20. In the case of sociology, however, even all this does 
not fully answer the requirements. For here we meet with 
the singular phenomenon that the matter supplying its 
topics is undergoing continual change together with the 
growth of science, and progressively so, seeing that 
phenomena of a higher order enter within the sphere of 
science. 

Whilst the increased knowledge of man is unable, in the 
realm of physical science, to give any new properties to 
things, or even produce new combinations not open to 
explanation ; and all new phenomena as they appear are 
either known, because they originate under our own super- 
vision, or are such as have already been in existence, but 
have hitherto remained unknown, because they could be 
observed only by the aid of perfected instruments of 
measurement and investigation, — the phenomena having 
their place in the framework of sociology, being, as they 
are, moments of human thought and action, are themselves 
ever modified by the influence of the agencies continually 
affecting human views and wishes. Every advance in 
human knowledge, besides widening our circle of experience, 
constitutes a fresh incentive to human action, and becomes 
a source of new wants and of redoubled exertions. These 
again, in their turn, by occasioning impressions not ex- 
perienced hitherto, contribute to the increase of our stock 
of information. This mutual action and reaction gives 
rise, in proportion to our increased capacity for comprc'^ 
bending the same, to more numerous, more varied, and 
more mixed relations between the human mind and the 
exercise of will, between the understanding and the inclina- 
tion, and between science and practical work. And as 
mankind and society advance, and we are able more clearly 
to distinguish between the organs and their action, and 
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between that activity which has its own pnrpose and strives 
to obtain mastery over the external world, and that which 
is indirectly useful by giving direction to and controlling 
the former, — every single idea, wish, faculty, social group 
and aim stands out prominent and more de£jied, the 
number and complexity of the compounds of these elements 
increase, and the field of sociology is thus enlarged. 

Method must therefore seek new means to enable it to 
keep step with the many-sidedness and complexity of the 
phenomena to be comprehended. It needs them all the 
more, as social phenomena can never be accounted for by 
mere deduction, that is, by reasoning from the nature of 
individual man; for the ways of thinking and the en- 
deavours of individuals become modified in consequence of 
men associating together, and their improved condition 
gives rise to new sentiments, new ties, and new aims. 

The growth and ramification of social science thus 
supplies its roots with a corresponding increase and 
vigorous life in individuals and in society, and lends fresh 
strength to the branches of the science of community. 

Owing to the difficulty man has in remarking the changes 
which take place within himself, and to his disinclination 
to willingly admit in a concrete case his former state of 
imperfection, especially from a moral point of view, it 
becomes a chief requisite for the method to be applied to 
social science, to be able to make the modification of in- 
dividual qualities and the condition of social changes, the 
objects of investigation. 

This again demands some independent standard which 
will be discovered in the system of human aims alone. 

§ 21. The aim of action is that part of the sum of 
motives inciting to action which proceeds from the agent 
himself and of which he is conscious. Every determina- 
tion of will is, objectively considered, causal and necessary, 
but considered subjectively — ^unless it arises from the 
operation of any recognized external compulsion of a direct 
or indirect nature — free, and such an act, to the extent of 
its being conscious, is not called necessary but expedient. 
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in its conception, appears thus as an abstraction and as 

having, .with regard to its origin, no connection with the 

outer world ; it proceeds from our emotions and interests, 

is embodied in our will, and controls our activity to the 

extent in which our strength and ability correspond with 

our understanding. 

But we may rise above individual concrete aims. They 
may be comprised and generalized into notions of aims 
of individual life, of aims of state, of human aims, and, in 
the case of faith, into the universal notion of the all-em- 
bracing purpose and aim of the world itself. Parallel 
with this, and corresponding with the system of aims, we 
^^7} by dint of our imagination, summon up before us an 
outline of the circumstances formed by the realization and 
complete attainment of each of these aims or of their 
sum ; whilst at the same time progressing on the path of 
abstraction, we regard the embodied aims in the light of 
their being rulers over the circumstances, and not of their 
being mastered by them, and thus as absolute and inde- 
pendent. In this guise we are brought to the creation of 
ideals, that is, of conditions which, supposed to be of abso- 
lute expediency and definitely satisfactory, we fondly 
imagine to be free from the operation of any positive im- 
perfections and obstructions, since we behold in them the 
fulfilment of our desires, and devote to them, for this very 
reason, the best part of our activity. 

§ 22. Hence, as many ideals as fields of human wants 
and interests can be distinguished, which again vary in 
each of these according to the level of the desires, the 
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/' conceptions and imagination there prevailing. The elements 
of ideals are indeed universal in hnman nature. They rest 
in the first place upon the inherent wants of man, mani- 
/' fested in his desires. The consciousness of being able to 

satisfy such desires, coupled with the hope of success 
/ derived from former favourable experience, supply a second 

/ requisite in the construction of ideals. When these 

elements are transfigured by means of abstraction and 
imagination, we obtain ideals. Ideals, therefore, cannot 
spring up where one of these elements is either wanting 
or deficient ; where either desire is extinct, or the will is 
crippled or the imagination enfeebled. 

The senses, the will, faith, work, knowledge, public 
sentiment, all of these, if in healthy development, manifest 
their aims in the varied forms of their ideals : the aims 
of art in the ideal of the beautiful, the aims of power 
in that of rule, the aims of religion in the ideal of 
the holy, economical aims in that of wealth, those of 
philosophy in the ideal of truth, the aims of morality in 
the ideal of the good ; ideals which, as to those who father 
them, are the only saving ones, representing, as they do, 
the highest degree of perfection, no matter how much they 
fall short of the spirit and expectations of other ages. 

§ 23. Indeed, objectively speaking, the ideal is always 
relative, and its general practical value lies less in itself 
than in the incentive it affords to the heightening of human 
efforts, owing, in consequence of its relativity, to the very 
inability of realizing it. 

Through the agency of the ideal the aim again becomes 
a motive, and in the midst of the exertions to which it 
urges us on, our abilities become invigorated by exercise, 
our experience expanded and our knowledge increased. No 
matter how gradual the cha.nge thus produced in the consti- 
tution of man is, its reaction upon the ideal cannot fail to 
make itself felt, and, although the form and the word 
expressing the ideal may have remained the same, their 
tenor and meaning will inevitably become different from 
what was expressed by them heretofore. 
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The transformation of the ideal will, consequently, par- 
take of the character of the superadded first elements, even 
in such cases where man loudly proclaims its inchange- 
ability as an article of faith, in order to save himself from 
confessing his disappointment, and to be enabled to cling 
to his belief that the most exalted which he has ever kept 
before his eyes has always been final and perfect, and must 
eternally remain so. We are continually striving towards 
new aims which are never fully attained ; our present and 
actual state appearing as a mean between history — the 
realm of past and unconscious factors acting the part of 
causes — on the one hand, and between the ideal, the factors 
recognized in themselves as being conscious and as being 
aims, on the other. 

The system, the series and the gradations of ideals run, 
therefore, parallel with those of the several states of things 
giving rise to them, and, as the former are derived from 
the latter, we may also conversely infer the circumstances 
of a generation, whose other memorials are lost, from 
its ideals. The ideals of a certain age which are, at the 
same time, the final forms of its modes of thinking, con- 
stitute its most enduring monuments, serve the purpose 
of supplying existing blanks and afford a key to history. 

Thus we are enabled to read the laws of the different 
periods by means of the system of ideals, and whilst they 
in this way form the mile-stones along the road of the past, 
their theory affords a standard for judging the science of 
the present age. It calls our attention to the unavoidable 
imperfection and the probable erroneousness of our doc- 
trines, it teaches us to understand why human problems 
after their apparent solution again spring up, and keeps 
alive within us doubts concerning accepted propositions, as 
well as that patience and trustfulness with reference to the 
developments and conclusions of the future which are part 
and parcel of the conditions of human progress. 

The knowledge that the ideals of every generation, no 
matter how sublime, are sure to be replaced by the different 
ideals of another age, the conviction that the main blessing 
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of work does not consist in the immediate enjoyment of its 
fruits, but manifests itself in the increased capacity for, and 
the love of, labour produced by it, the harmonizing of the 
nobler springs of human nature with the motives which 
compel man to regard the satisfaction of his daily wants, 
by the reflection, that the advancement of the well-being of 
the individual paves the way for the ideals of the future ; 
all these benefits proceed from the recognition of the 
progressiveness and the relativity of ideals. The part thus 
assigned within the realm of science to this almost funda- 
mental doctrine may be well placed amongst the cardinal 
virtues of intellect, side by side with that part which, by 
the theological doctrine of morality, is justly assigned within 
its own province to believing humility. 

§ 24. Thus, in the theory of ideals we possess the most 
efficient aid at the disposal of method applied to sociology. 
Deduction at all events can here be employed only as far 
as we are either able to find such general propositions in 
the final truths of preceding sciences as admit of being 
regarded as points of departure for further inferences, or 
as we may succeed in exhaustively and accurately estab- 
lishing within the limits of social science itself a notion, 
the special results of which we afterwards investigate. 

But, owing to the inevitable incompleteness of the 
sciences, and the gaps which mostly and more particularly 
occur between the separate departments of science, the 
number of the former is exceedingly small, whilst the 
latter, even if the fundamental notions were not open to 
exception, do not tell upon the science as a whole, but 
merely on some smaller portions of it There is, however, 
at our disposal abundant material furnished by statistical 
description for the purpose of induction, but seldom suffi- 
ciently available to admit of being worked up at once ; for 
social facts are of an exceedingly composite nature, and 
those very formations which seem most simple are of the 
most complex texture, and have been smoothed down so 
as to be convenient for use only by the long handling of 
history, as pebbles rounded off by the stream of time. 
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Here the especial valae of genetical and psychological 
analysis, coupled with the history of science, shows itself, 
whilst the method derived from ideals famishes as with 
the key to the relations subsisting between the institutions, 
and, on the one hand, between the endeavours, and, on 
the other, between the results. 

§ 25. The importance of this theory of ideals may be 
inferred from the connection existing between it and that 
great question which detaches itself conspicuously from 
the vast matter of the social sciences — ^the question of 
human progress. There is hardly any historico-philoso- 
phical proposition which has given rise to more contention 
than, whether the advancement of civilization was or was 
not universal, and, consequently, whether it was or was 
not necessary, — meaning by civilization the extension of 
man's rule over external nature, and, conditioned by this 
and furtheriifg it in its turn, the perfecting of the con- 
sciousness of community, of the disposition for association, 
and of the capacity for organization. 

Whilst progress was, beyond all dispute, admitted to have 
taken place in single cases, it was frequently doubted 
whether this fact applied to the whole mass of humanity 
at large ; and indeed were we to call for the votes of past 
ages and Oriental nations outside Europe on this question, 
the negative answers would overwhelmingly preponderate. 
The generations of but few historical periods, those of the 
golden age of Greek and Soman culture successively, and 
later, since the beginning of last century, the generations 
of our own age, have readily accepted the doctrine of 
progress, and have enthusiastically endeavoured either to 
spread it as a matter of faith, or to explain it scientifi- 
cally. 

The methods of proving this doctrine greatly differ. 

The Encyclopaedists and their school speak of it simply 
as a self-evident, indubitable fact, and as the triumph of 
intellect over prejudice. The rationalistic deists ascribe it 
to the Divine destiny of man. The metaphysical schools, 
with Hegel, identify it with the development of the being 
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free-will, regarded subjectively. And since duty, in this 
maimer, is its own law as regards the possibility of its 
fatoie fulfilment, and as obedience to it always leads also 
to the increasing independence and to tbe maintenance of the 
internal freedom of the agent in the future, tbe doctrine of 
ethics' may be likewise regarded as the science of internal 
subjective liberty. 'But since the fulfilment of dnty — the 
realization of the subjective freedom of will — on tbe part 
of a single individual may be also regarded as the striving 
of an individual, supposed to be isolated and standing 
outside of society, for perfection, ethics are often considered 
as a, branch of that science which relates to single Individ aals 
and not of social science, and are therefore classified, 
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the individual. Yet although, through idealizing, we are 
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mutual action and reaction upon each other of man and of the 
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result of the rudest compulsion of nature — every a 
in short, which may be regarded as subjectively 
sprmgs from social conditions and is realized in 
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society. We may add the farther consideration, thai the 
province of morality comprises not only the individaalbui 
also every social sphere ; nay, that it was recognized with 
reference to social relations even earlier than in relation 
to the inner conditions of the soolT^ 

But to set all doubt in this respect at rest, we shall only 
add that jihe voice of conscience claiming the performance 
of duty is originally but the echo of social opinion, and that, 
deriving its strength from the customs, morals and views 
of life of the community, it only becomes independent 
gradually and by slow degrees. Hence morality, in point 
of fact, developed in connection with right, until, at length, 
a distinction was drawn between the so-called moral rights 
of imperfect obligatoriness — because respect for them was 
not compellable — and those perfectly binding rights which 
could be made available. It was only later that a sharp 
dividing line came to be drawn between moral law, 
affecting the motives of internal freedom and of action, and 
juridical law, determining external freedom ; and further- 
more, as a corollary, between the doctrine of ethics and the 
philosophy of law and civil society .y 

§ 29. Thus, political economy and ethics, when taken 
together, embrace all the rules which relate to the subject- 
matter of human activity. By this subject-matter we 
may, at the same time, also partly determine the forms 
of activity — that is, those external spheres which are 
filled up by its asserting itself. But, in determin- 
ing this, we are also influenced by other considerations. 
Thus, we cannot, by the light of economical motives 
alone, determine the possibilities of mutual co-existence, 
the avoiding of collisions, and those conditions upon which 
social co-operation and social cohabitation are founded. 
Besides, there are other agencies and springs of human 
nature, which, in this respect, co-operate to a still higher 
degree, namely, those arising from discipline, faith, habit, 
opinions and topes, and from the slowly developed capa- 
bilities of adaptation and organization. Thus the laws of 
the relations springing up between society and its members. 



PHILOSOPHY OF LAW AND CIVIL SOCIETY. 68 

with reference to the sphere of their action and to their 
form of proceeding, are contained in a separate department 
of science. This department is the philosophy of law and 
civil society, and in this science, which deals with the eon- 
ditions and forms of social co-existence, is to be found 
the solution of such questions as to how far the practical 
liberty of man may extend, under what circumstances 
society can exist, what are the laws which govern these 
circumstances, which social formations and institutions 
are possible, wherein the balance of society consists, and 
in what manner it may be maintained, and, finally, to what 
principles the variety of existing institutions may be 
reduced. This science, therefore, occupies the place 
amongst its kindred sciences that statics fill with reference 
to mechanics. 

§ 30. The place of dynamics, again, is occupied in the 
social sciences by political science, which contains the 
laws governing the changes of the conditions of social 
co-existence, the mutual reaction upon each other of social 
circumstances, and, in general, those relations which result 
from the operation of the movements causing the trans- 
formation of society. Henoe„' in the same manner as 
political economy establishes the rules of the useful, ethics 
those of the good, the philosophy of law those of liberty 
and order, political science establishes the rules concern- 
ing the expediency of social institutions. 

§ 31. All these four groups of social science draw their 
matter from experience, the results of which are presented 
by statistics, the doctrine which expresses social phenomena 
in numbers, by political and social history and by the 
history of law, to which latter may be added the description 
of the existing positive institutions and organizations. 

The several facts with which we thus become acquainted, 
after being collected and generalized, afford us an insight 
into every possible institution and its transformation. In 
this way arises social anatomy, the schematics of morals 
and of law, which stand between mere description and 
pure theory, and which furnish, as it were, half-finished 
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products to be philosophically worked up and completed. 
These' show, at the same time, what is final in the positive, 
what is still in act of formation, what is essential and what 
is merely secondary and accidental. 

§ 82. The determination of all this is of like impor- 
tance to political economy, to ethics, to the philosophy of 
law and civil society, and to political science, for all these 
four sciences have but one common topic furnished by the 
relations of human activity in society. There is yet 
this difference, that political economy extends to relations 
proceeding from activity, only in so far as they affect 
wealth ; that is, to relations concerning the subject matter 
and end of utility, the mastery man has established over 
nature, with regard to its origin by production, as well as to 
such as concern participation in it by means of circulation 
and distribution, as also with reference to its results by con- 
sumption. Ethics, also, consider the relations of activity 
with reference to its subject-matter, yet not in their con- 
nection with the external world, but as proceeding from 
previous activity and as furnishing a motive for, and in- 
fluencing subsequent activity, such relations being viewed 
as agencies which are of importance with regard to the 
problems of internal freedom, of striving after perfection, 
and of the harmonious development of the human faculties. 

The philosophy of law and civil society again deals with 
the same relations, that is, with those arising from activity 
directed to any possible end, but only in relation to their 
form, that is, to those limits within which the spheres of 
activity, respectively of liberty, can conveniently co-exist. 
The philosophy of law and civil society accordingly 
regards, though with other eyes, all that which engages the 
consideration of political economy and of ethics. The dis- 
cussion of the laws of political science, again, presupposes as 
an antecedent a discussion of all the other social sciences, 
for the aims and factors of social transformations present 
themselves as being either economical, or moral, or legal. 

§ 33. The relations of human communities cannot, 
however, be discerned by means of direct experience alone, 
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and their laws are only in part dedncible from the observa- 
tion of concrete social phenomena. Social consciousness 
and activity can be always reduced ultimately to the 
consciousness and activity of individuals, and their ex- 
planation is furnished by the mental constitution and the 
situation of the indinduals. The social sciences — in so 
far as they are of a deductive character — are therefore 
founded directly on psychology. The corresponding de- 
scriptive sciences, namely, descriptive psychology and the 
histories of literature, philosophy, religion, and art respec- 
tively, in delineating the notions, the ideas, the wants, the 
desires, the passions, the convictions, and the customs and 
ceremonies, supply that knowledge, the system of which 
is contained in psychology. 

The science of psychology, making the matter thus^ 
obtained its point of departure, is based upon the doctrine- 
of sensation, which, again, starting from the biology of the 
senses, sets forth what subjective impressions correspond- 
with external influences, and thus proceeds to subjective 
logic. This latter comprehends the theory of the forma- 
tion of notions and, in addition, that of the nature and 
construction of abstract and general ideas, and of pro- 
positions* Psychology further determines, on the one 
hand, the laws of the association of ideas, those of com- 
plex currents of thought and of the development of self-con- 
sciousness, and, on the other, analyzes the moments which 
present themselves as antecedents of, and as connected 
with, the notion of subjective liberty. 

In establishing this notion, psychology starts by expound- 
ing the system of human wants and instincts, then leads on 
to the laws of the formation of will and resolve, and to their 
effect upon the mind, and concludes by developing the ideal 
of individual perfection. This ideal is the exponent either of 
the absolute assertion of some nobler component of human 
nature, spiritualized by superhuman grace, or of the full 
harmonious development of every human faculty, according 
as to whether the theory of psychology happens to be 
foanded upon metaphysical or religious fundamental 
assumptions, or upon the basis of positive knowledge. 

6 
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Thus the science of psychology in explaining/ on the 
one hand, the perceptive and retentive qualities of the 
soul, and defining, on the other, its reflex and active 
elements, leads us by the discussion of the mutual inter- 
action of the components of the human spirit, of thought, 
and of action, to the threshold of ethics, whilst affording, 
at the same time, a basis for the propositions of political 
economy. 

§ 84. Both these sciences are thus of a deductive 
character, but only to the extent of the possibility of infer- 
ring their doctrines from the attributes of man and from the 
properties of his surroundings. As far, however, as these 
attributes undergo a change in consequence of social 
•eoexistence, they contain inductive components. For there 
is no doubt that, under the conditions of social coexistence, 
the interaction of the different faculties of man produces 
also such changes in the individual soul as render it 
altogether different from its original constituent elements, 
even as the chemical combination of simple elements form 
bodies possessing entirely new properties. Still in political 
-economy the deductive character predominates. In matters 
of labour, production, and the securing of their results, 
man is guided by the instinct of self-preservation, and of the 
assertion of individuality or selfishness springing from it. 
The consequences of this sentiment of selfishness are 
tempered and modified by habit — ^which in itself is nothing 
else but the readiness to follow the part made easy by 
practice — by shiftlessness or by self-denial, arising from fear 
of prejudices or from a disposition to shirk trouble, and, in 
cases of higher development, even by consideration for the 
welfare of fellow-creatures. It is only by means of 
psychological analysis that these motives, their power and 
mutual relations can be recognized, and that the notions 
of conduct suggested by these motives, as well as the 
conditions resulting from such conduct, can be rendered 
clear. The ulterior problems, particularly important in 
political economy, concerning the comparative value of 
human wants and human endeavours with regard to the 
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aims of haman life, can again be only solved by the aid of 
ethics. On the other hand, every economical development, 
every grade of recognition and satisfaction of wants, is 
productive of corresponding changes in the world of con- 
sciousness and desires, and the sphere of morals continu- 
ally expands parallel with economical progress. With the 
widening of human rule over nature, man's inner world 
thus assumes more extensive proportions, and the estab- 
lishment of the laws regulating his free motion within it 
requires higher and larger conceptions. Thus, unless the 
transformations taking place parallel with the mutual 
interaction of these sciences are continually taken into 
account, their theory can never completely cover their 
entirety. 

§ 85. The philosophy of law and civil society, as well 
as political science — ^in so far as they are sciences, and 
not merely collections of practical rules drawn from 
descriptive knowledge, nor yet only systems of meta* 
physical or religious dogmas — are, in like manner, both 
based upon the method and truths of psychology. Their 
antecedent notions are not simple, for, being historical 
developments, their meaning and tenonr are, in truth, the 
objects of psychological investigation and proof. Further* 
more, the analysis of consciousness and of freedom of 
action, the separation of their material components from 
their subjective moments and their definition, the formation 
of the notions of accountability and responsibility, the 
elucidation of the ideas of society, state, and law, the rise 
of duty and public sentiment, and their assimilation with 
all the former, as well as their combined development in 
the consciousness of community and into the self-conscious- 
ness of the community — all these are matters resting on a 
psychological foundation. The solution of the questions 
involved in them requires, however, the additional aid of 
ethics. Indeed, the determination of the notion and of 
the theory of historical progress itself — as to whether it be 
real and essential, or only transient and formal, whether it 
be the manifestation of a universal law continually ex- 
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panding, or only a glimpse of a few sections of a vast 
permanent cycle comprehending periods of ages — depends 
apon the answer to be obtained from psychology as to this 
question : are the faculties of the human mind and the 
constituent elements of human nature liable to change in 
their proportions, force, and quality under any and what 
influences, it matters not how slowly and gradually ; or do 
they eternally remain under all circumstances the same, 
although subject within certain limits to incessant flnctna- 
tions ? 

§ 86. But just as the self-consciousness of the com- 
munity develops in parallel lines with the consciousness of 
the single individuals belonging to it, and just as we are 
enabled to obtain a clearer insight into the conditions and 
interests of the community, the more they are reflected in 
the precise perception single individuals have of their own 
circumstances, so, too, are the economical and moral 
agencies and laws connected with the legal and political 
factors. 

The more independent of external nature man grows, and 
the greater his mastery over it, the more perfect may his 
social coexistence with his fellows become, and the less will 
his actions spring from motives of such a character as 
might bring them into collision with the interests of others. 
Thus the striving for the attainment of the good, the 
lawful, and the expedient begins where an emancipation 
from the blind forces of nature has already taken place, 
and man has recognized the useful. Yet the highest degree 
of utility is attainable in such a society only where its 
members are capable of the largest amount of co-operation, 
and are therefore individually good, and observe in their 
conduct the limits of law, and where their social organiza- 
tion is, besides, perfectly expedient. Ethics, again, compre- 
hend the laws of internal freedom, those laws which 
determine the consequences of resolves — i.e., of the truly 
individual and strictly spiritual element of actions with 
regard to the will itself — ^that is, with regard to the mind 
in which the will has originated ; for the law of causality 
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being as universal and absolate in the spiritual world as 
in the material, every changing spiritual movement affects 
the whole soul and all its future complexions, and thus 
either brings us nearer to the ideal condition we strive 
for, or removes us farther from the perfection of complete 
mastery over self. Every action, therefore, whilst, from 
the standpoint of its material advantages, the object of 
economical inquiry, at the same time falls under the sway 
of morality, not with regard to its outward result, but solely 
with respect to the intention hidden in it, only so far, 
namely, as it arises from an internal source, that is, from 
the activity of the will or lack of it, and thus serves as a 
source to new currents of formation of will. Accordingly, 
whilst economical rules are onesided, and allow the widest 
field to individuality, moral rules are again the seyerest and 
most*restrictive, but at the same time the most universal 
ones in their application. 

Activity, again, can be brought under the legal stan- 
dard only when and as far as its external results come 
into collision with the activity of others, and thus 
affect the conditions of coexistence and social freedom; 
political laws can be applied only to those proceedings 
which tend to the maintenance or change of social in- 
stitutions, and to the preservation or re-establishment 
of the social balance, and may be thus subjected to the 
criterion of social expediency. The rules of law and 
political rules take, therefore, a midway position between 
economical and moral rules. The former circumscribe 
human activity more rigidly than do the rules of morality, 
but they are less restrictive and confined to a narrower 
space. Many acts there are which exceed the limits laid 
down by moral legislation, or affront the absolute sense of 
duty springing from inner conviction, without offending 
against the inhibitions of law or the interdicts of politics. 
Yet, as man learns only by experience to distinguish the 
boundaries of his freedom of will, and adapts himself but 
slowly and gradually to them, he is able to form, at first 
within a small circle, nothing but an estimate of his own 
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interests; he needs protracted observation to be enabled to 
trace the ramifications of these interests to a communitv 
of a higher order. What is lawless may often seem to him 
expedient; and what is immoral, lawfal. This may all the 
more readily happen, seeing that man is apt to be much 
more vividly impressed by the expediency or want of 
expediency of the direct results of his conduct, than by the 
influence exerted upon his fate by their remoter conse- 
quences. Man requires a larger amount of trained foresight 
— which can only be subsequently acquired — in order to 
submit to indirect social or, rather, moral coercion than to 
physical force ; nay, a still larger amount of discipline is 
essential to enable him to replace the rule of external 
agencies over himself by the self-restraining rule of his 
own mind. On the other hand, again, as soon as moral 
principles are thoroughly understood, the explanation of 
their consequences is, within the sphere of individual life, 
a much simpler matter than is the work of picking out from 
the network of the complicated organization and manifold 
interests of communities innumerable threads of laws, and 
following each of them out to their final consequences. 
Thus, although the development of legal and political in- 
stinct as well as of habit is antecedent to that of the moral 
sense, yet the formation of ethical science rapidly outstrips 
the growth of the science of law and of political science ; 
its method becomes a model for theirs, and its achievements 
serve as a basis for their theories. And since any undae 
preponderance of egotistical considerations over such as 
are due to others is a moral defect, and public sentiment 
a moral necessity, and the mutuality of individual and 
social interests as well as the universal harmony of 
interests as between communities form a postulate of 
ethics — for the fruits of behaviour in accord with the 
highest morality can only ripen and be adequately enjoyed 
by those who contributed to their production, where perfect 
public order, whilst answering public interest, affords also 
the possibility of satisfying the entire sum of all private 
interests — and since the more perfect the individual 
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members composing a society are, the more perfect will be 
its organization, tbe safer its balance, and the more satis- 
factory and definitely expedient its working, hence all that 
is moral is likewise lawful, and that which agrees with the 
rule of law is necessarily also socially expedient. The fall 
fruition of economical nsefulness is subject to these self- 
same conditions, for although based upon selfish consider- 
ations, it can be attained entirely by the most complete 
division and combination of labour alone— that is, by perfect 
social organization and readiness of subordination. The 
notions of the good, the lawful, the expedient, and the use- 
ful thus accompany each other and become identified in 
their ideals, and hence the realization of either of them 
must always in the very same measure benefit the rest. 



CHAPTER IV. 

THE SCIENOE OF THE PHILOBOPHY OF LAW AND CIVIL BOCIBTY ; 
THE LAW OF REASON; THE LAW OF NATURE. 

§ 87. The task of our philosophy of law and civil society 
is, like that of every other science, twofold : to explain the 
existing, that is, the totality of all actnal phenomena, and 
to determine the possible, that is, what may be experienced 
in the future ; to ascertain, by means of the past and 
present, the laws governing relations, and to calculate their 
operation for the future ; to account for that which is, and 
to infer from it that which is to be — the province of our 
science extending thus alike to questions of origin and of 
futurity. 

In those sciences which treat of the phenomena of 
human consciousness — that is, in the social sciences to which 
the science of the philosophy of law and civil society be* 
longs — the ideals are contained iu the futurities. That 
which is to be comes up partly in the form of what ought 
to be, for by this we understand those formations which 
may assert themselves by the counterbalancing of such 
agencies as — though they may in point of fact stand in 
the way of our desires — show themselves upon certain 
hypotheses to be removable. 

Tet science not only contains ideals and leads up to 
them, but every method is in itself the realisation of some 
particular ideal in the field of knowledge and truth, and 
is an attempt to organise knowledge in such a manner, and 
to establish such a constitution of laws, as to correspond 
with the causal connections of the permanent relations of 
phenomena. Hence, every philosophical system, although 
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absolute in form — for otherwise it woald not be philosophy 
— is, in fact, relative with respect to the sum and concrete- 
ness of the knowledge at our disposal, and to the measnre 
with which, and as far as, it can follow the chain of causa- 
tion. Thus a system of philosophy always presents itself 
to us, whether consciously or unconsciously, as an uncon- 
ditional adoption — either provisional or supposed to be 
final — of a relative explanation, and is, in truth, but the 
relative accounting for of a result or object recognized 
as true. Hence, the philosophy of law and civil society, 
and, connected therewith, the ideal of law and state, the 
definition of which also belongs to the sphere of that science, 
although very models in the eyes of him who constructs 
them, are essentially relative and of a subjective character. 
Consequently, in the course of history they undergo a 
continual transformation, in keeping with their matter, 
which, as the ancient institutions of society and the 
development of new ties of community become more cor- 
rectly comprehended, is ever expanding. Any one of their 
systems, however, may be adapted to various stages of 
abstraction. It may appear universal and general if, 
resting on the broadest basis, it derives its origin from an 
abstraction, which, taking into account all and every 
factor of human activity, is obtained through an insight 
into all the known rules of law and civil society, organiza- 
tions, and into every possible condition, form, connection, 
and manner of communities, and ranks with the other ideals 
of the highest order of the age and sphere of culture within 
which it arose. Or it may appear as the positive philo- 
sophy of law and civil society, which confines itself to his- 
torically and theoretically accounting for the phenomena of a 
certain society or period, to the establishment of their results, 
and to the shaping of that proximate subordinate ideal which 
corresponds with the forces, desires, and endeavours mani- 
festing themselves in this sphere. Any positive philosophy 
of law and civil society, being a theory confined to some 
special period of time or to certain circumstances, is, there- 
fore, always a fragment of some possible general philosophy 
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of law and civil society, into the frame of which it may 
be fitted, and which, again, either occupies a standpoint 
already passed over, or one which is still being recognized. 
Thus, in the same way as a whole grade of concrete doctrines 
leads from positive knowledge to abstract philosophical 
science, might a whole series of systems of a more and 
more general character be likewise established before 
reaching the height of the universal philosophy of law 
and civil society. The advantage of these immediate 
systems consists in their furnishing a direct explanation^ 
measure, and purpose with reference to the springing up, 
connection, pertinence, and consequences 0/ institutions 
established within a well-defined sphere. It is the pro- 
vince of the general philosophy of law anct^ civil society 
to solve the problem of the origin of all social forma- 
tions within the limits of humanity, to elucidate their 
relationship, to calculate their effects, to define the con- 
ditions of perfect sociality, and to give an outline of a 
faultless and an ideal organization of a community, as 
far as it is possible to accomplish this at any time and 
place by the aid of knowledge already obtained and of the 
systems hitherto available. 

§ 88. As soon, however, as it surpasses these limits, and 
the science of law comes forward with the claim of crea- 
ting a system^arrogating to itself, in fact, truth of final 
validity, unchangeable for all future times, complete, un- 
conditional^ and unbounded, in which thus the ideas and 
ideals of law and the state would be all at once and 
for all time to become fixed, as being possessed of absolute 
validity — it forsakes the path of possible experience, divests 
itself of its scientific character, looks no more to facts for 
the verification of its doctrines, and, appealing to a priori 
conviction, discarding all subsidiary proof, demands the 
recognition of its absolute validity. 

This conviction cannot be scientific, and — as it arises 
necessarily beyond the boundaries of knowledge — it must 
spring either from faith or from metaphysical speculations, 
thus belonging to the order of theological or metaphysical 
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conceptions. Accordingly, every ^ priori system of philo- 
sophy of law and civil society, deduced from some funda- 
mental principle previously and unconditionally accepted, 
IB either theological or metaphysical, and its ideal law 
appears as Divine law or as the law of reason. 

Divine law is either revealed, as in the Old Testament 
according to Jewish conceptions, or, as in the whole of 
Scripture, according to the views expressed during the 
periods of the development of Christianity, and later hy 
those writers of the sixteenth and seventeenth centuries 
who accepted the patrimonial theory, and in the beginning 
of our century by the leaders of the French ultramontane 
school, or, as in the Koran, according to Mohammedan 
teachings. In all these cases Divine law is likewise posi- 
tive law. Or Divine law is derived from the idea, the 
attributes, the will, or the essence of the Deity, as was done 
by the scholastics after the establishment of ecclesiastical 
dogmatics, and subsequently by Leibnitz also, by the 
English theological utilitarian school, and at the beginning 
of this century by the German writers of the romantic 
school. In the latter cases Divine law is also ideal, in 
that it has the same meaning as the metaphysical law of 
reason, and both are derived from one common conception, 
namely, that of identifying the ideal, i.e., the word of the 
Deity, with the intuition and commands of the understand- 
ing. This conception is also proclaimed by the Platonic 
and, in part, by the Stoic doctrines, and has been per- 
petuated for the literature of the world by Cicero, the 
great popularizer of the results of Greek philosophy. 

§ 39. The notion of the law of reason can be con- 
ceived of, too, in many different ways, as soon as we begin 
to regard reason as something different to and something 
more than the mere faculty of comparing, judging, inferring, 
and generalizing. We may take it to be but a moment or 
fraction of the universal spirit of the world, as is done by 
the Stoics, Spinoza and Hegel ; or an essence formed or 
manifesting itself parallel with the operation and processes 
of nature, as the Boman jurists of the age of the Antonines, 



76 INTBODUCTOBY D0CTBINE8. 

Groiius or Schelling, conceived of it ; or we may regard it 
as a storehouse of inborn and general ideas endowed with 
reality, following the realists, or as the absolute ruler over 
the empire of practical reason, in other words, of liberty, 
which is its own legislator, as Kant and his disciples do. 
Indeed, as soon as we look upon reason as an independent 
source, whence something more than mere co-ordination 
arises, and from which we draw not merely the form, bat 
also the subject-matter of intellectual and moral rules, we 
cannot help recognizing law as independent of aU ex- 
perience and as an a priori idea. The term ^'law of 
reason " itself — although its corresponding Lex Bationis 
has been used by almost every writer since Cicero — obtained 
only at the hands of Glafey during the last century any 
wide recognition as a technical term ; it first attained, how- 
ever, universal application through the expressions of the 
followers of Kant, when its propositions — answering to the 
most abstract conception of man — were derived solely from 
the necessity of the coexistence of beings, considered as 
endowed with the general qualities of liberty, reason, and 
sentiency, which were assumed to be the conditions of such 
coexistence. But as the subject-matter of every notion 
decreases in proportion as it is abstract and general, it 
follows that the most general concej^tion is also the 
emptiest. The system of the law of reason founded upon 
the abstract individuality of man, and upon the naked 
idea of personality, remains thus an empty frame, bare of 
every historical relativity and practical applicability. Its 
doctrines cannot, therefore, be gauged by any rule based 
upon experience, nor can they be of service to social phe- 
nomena, either as explaining them, or as furnishing a 
pattern, or even an average standard ; neither can they be 
made to serve the purposes of any ideal. Writers upon 
the systems of the law of reason have nevertheless — 
impelled by the association of ideas — unconsciously iden- 
tified that which they knew, or supposed, to be general 
within the sphere of humanity with the postulates of 
reason, although it was not deducible from them directly ; 
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they have thns, by the appropriation of roles drawn from 
experience, given body to their systems, although there was 
no essential connection between the two. 

These rules are drawn from the matter of the most 
universally known positive system of law, namely, the 
Eoman law, which, severed as it is from its historical 
connection, may, for that very reason, be idealized accord- 
ing to the necessities of the occasion. In proportion, 
however, as, from this cause, the rules contained in the 
theories of the law of reason, assimilate with modem 
positive institutions, are they deprived of that character of 
universal absoluteness which addresses itself to every man, 
every age, and every circumstance, and could be drawn 
only from their abstract nature. They must likewise re- 
nounce their claim to that non-relative truth of a higher 
order which attaches to the postulates of their fundamental 
propositions, and which vanishes the very moment they 
descend from the phantom-world of faith and imagination 
into the arena of facts. 

§ 40. Tet besides Deity, reason, and the ideal, there is 
another notion which is very often objectised, and to which 
the untrained mind is apt to attribute absoluteness, namely, 
that of nature: one of the easiest, simplest, and most 
general abstractions. 

The term ** nature," with its numerous undefined mean- 
ings, the nuances of which easily intermingle, is exceed- 
ingly well adapted to designate ideas which we wish to look 
upon as independent of human activity, whether it be 
physical or mental, or as being antagonistic to it. The 
humanly positive is opposed to what seems a natural 
formation. For, indeed, the notion of nature can be taken 
to signify either the universe, or rather its animating 
spirit, or the general principle of things and active forces, 
or it may be assumed as their peculiarity, and, further, as 
that which is essential, or the substance of things ; it thus 
accords with the antecedents of phenomena, with their 
conditions and attendant circumstances, as well as with 
causal connection — that is, with the law of causal necessity 
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Hence, the absolute law, supposed to be independent of the 
human will, has, ever since the earliest days of philosophi- 
zing, been denominated the law of nature. Whilst, therefore, 
the term *' law of reason " has come into use much later 
than the idea which it serves to interpret, we meet with 
the designation ''law of nature'' long before its theory 
was called into existence. But it is, for this very reason, 
of such a flexible character, unites so many divergent 
conceptions, and furnishes a common form to so many 
different doctrines, that an unremitting sifting of them is 
indispensable, in order that we may avoid the historical and 
dogmatical mixing up of currents and periods of thought, 
which are entirely strangers to each other. 

§ 41. Its earliest use was not in a technical sense. In 
contradistinction to the idea of the principal, guiding law 
which Heraclitus claims as Divine and as the nurtures of 
human law, Archelaus denies the existence of natural 
justice. The school of Pythagoras considers the Divine 
law to be founded upon number — that is, abstract and 
spiritual, and — together with Empedocles — ^to be unwritten 
and common both to man and to animals, both being 
regular in their instincts, and their conduct a proof of the 
incarnation of Divine order. Socrates would make the 
unwritten universal law, proceeding from nature, antago- 
nistic to positive law, whilst the CyrsBueics and the Sceptics, 
again, insist upon positive law and morality as being the 
foundation of right, and not nature. The Cynics, in their 
turn, distinguish the law of nature from the law of the 
state, and place the common law of virtue above the latter. 
Plato speaks of the Divine, perfectly true, only real, 
eternal, unconditional, and essential law as the ideal of all 
human law, and conceives of the former as a principle 
producing harmony in accordance with nature. In Aris- 
totle, the law of nature occurs for the first time as a tech- 
nical notion and term, and is identified with the Divine, 
the absolute, universal, common, original, and unwritten 
law, as contra-distinguished from the human^ the written, 
special, and positive law. 
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According to Epicure, once more, the law of nature is 
the union of mutual utility, and this comprises the uni- 
versal law established for the general advantage of man 
as well as the special law formed to suit the peculiar cir- 
cumstances of individuals, and consequently the positive 
law also, where rising above mere caprice. Thus the term 
''nature" is employed by all these philosophers in a 
doable sense : as signifying the ordered structure of the 
whole world, and at the same time the essence of things. 
On the other hand, with the Stoics, the law of nature 
obtains a well-defined philosophical meaning. Nature 
there appears as the manifestation of the single and homo- 
geneous spirit of the world, whose several phenomena are 
connected together through the common law of right reason. 
The law of nature is therefore that common, universal, 
Divine, and good rule of reason which governs creatures 
combined in a natural association, regarding it as a 
reflection of the process of nature, in instinct as well as 
in the human understanding ; it is the harmony of human 
justice with the law of the world, which results from the 
identity of moral and of material nature, independently of 
any positive institution. 

§ 42. This identification of the law of nature with law 
conforming to general human consciousness — wherein 
Cicero immediately follows Plato and the Stoics — became 
the foundation of the Boman law of nature. 

Cicero, in treating, with the exuberant redundancy of his 
genius, of the highest, the true, the only right and rational 
law of nature proceeding from the Deity, relaxed somewhat 
in the strictness of theoretical definition. The illustrious 
eclectic, however, enriched his subject by adding to it a 
new notion, namely, the principle of necessary equity, 
based on that antecedent condition of distributive justice 
and equality established by Aristotle. This idea of equity 
itself was not yet clearly defined with Cicero ; for, besides 
the sense in which it was applied in the practical juris- 
prudence of the time, another shade of meaning attached 
to it, namely, a purely scientific and ethical signification 
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founded upon the requirements of the conceptions of the 
natural and the right. These different notions assimilated 
more and more in the hands of the following generations 
of jurists^ who, in the main, applied to their practical 
legislative work the method of logical explanation and 
inference. 

The levelling Jus Gentium and Equity — consistent in 
character, conformable to the universal justice of the world- 
empire, and constituted moreover, in accordance with the 
general character of legal acts, from those elements of the 
institutions of different peoples which were seemingly iden- 
tical, and in harmony with the convictions of all mankind — 
rapidly approached and soon amalgamated with the lawi of 
nature. Such law of nature was held to be of universal 
authority, deduced from the nature of things, valid, and con- 
sistent through the limpid transparency and precision of its 
logic (elegantia), and in consequence of this, as well as of 
its contrast with the ancient artificial civil law and of the 
attributes due to its origin, proclaimed to be simple and 
easy of application. But side by side with this its popular 
conception, the strict philosophical definition of the law of 
nature reasserted itself again with the great Koman jurists, 
who crowned the edifice of Eoman law during the age of 
the Antonines. Gaius and Paulus see in the law of nature 
the outcome of the rule of objective expediency and of the 
ordering logical force contained in the relations of law; 
Marcellus identifies it with general Divine law operative 
in nature, and answering at the same time to the universal 
society of the whole of united humanity ; Ulpian, clinging 
more closely to the Stoic doctrine, defines it to be the rule 
swaying all nature, manifesting itself in instinct, and thus 
common to animals also — a rule capable, moreover, of being 
ascertained by the postulates of reason and corresponding 
with the peculiarities of natural and legal relations. At' 
the same time, the notion of equity — which had now become 
precisely defined — assimilated fully with the law of nature, 
and, owing to this association of ideas, the jurists of the 
later imperial age transferred the authority of the Jm 
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Gentium, considered as positively aniversal, to the law of 
nature regarded by its theoretical featoreB as being uni- 
versal. In the perfected system of the Boman law, there- 
fore, the law of nature figured at once as the model and as 
the source of positive law, and also as a component part of 
it. To recede from it was therefore considered as human 
imperfection; to assert its authority, the highest aim of 
the legislator. 

§ 43. With the rise of the Christian conception of the 

world, the notion of the law of nature likewise underwent a 

modification. It was placed into antagonism not only to 

positive law, but also to the law of Scripture — that is, the 

revealed Divine law, or — as scholastic writers express it — 

to supernatural law, and that in a twofold and diverging 

sense. In the first place, as a right rule, distinguishing, 

by ^the voice of conscience, good from evil. By this rule, 

according to St. Paul, ** the Gentiles, which have not the 

law, do by nature the things contained in the law,'* and to 

this day the law of nature is so understood by the majority 

of English and French writers of the orthodox theological 

and spiritualistic school, whenever they make use of this 

expression. In the second place, the law of nature is 

represented — ^in a sense opposite to the former, although 

also derived from theology — as being identical with the law 

of human nature as corrupted by original sin, and therefore 

imperfect, and hence also as identical with the law of nations. 

This secondary law of nature — as it is styled by St. Thomas 

of Aquinas, in contradistinction to that primary law of 

nature founded upon Divine revelation, though also de- 

dacible from reason — was represented by the casuistic 

writers, prominent amongst whom was Suarez, and by 

those authors who applied the theory of reformation, as, 

for instance, Oldendorp and Winkler, as applicable to the 

natural man after he had committed sin and before he 

became a member of artificial society — that is, to that 

state of man, when society had as yet no existence. The 

distinction between these two meanings was however 

frequently neglected, and later writers described the law of 

6 
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nations as the law of nature — originally in connection with 
the secondary meaning of thi& term — and often, especially 
under the influence of the theories of Boman law, as being 
identical in character with the law ascertainable by human 
reason and partly revealed in Holy Writ. Especially since 
GrotiuB comprised in his work all the previously existing 
doctrines pointing to common principles, and, like Socrates 
with regard to Greek philosophy, supplied all the modem 
tendencies of the philosophy of law with a common basis 
of departure, by propositions reconciling all their elements 
but those of theology, since then did the law of nature — as 
deduced from the humanly natural condition of man out- 
side of society— come to be regarded as consonant to human 
reason, and hence as the law of reason itself. This hypo- 
thesis of the natural condition of man, first originating in 
theology, but subsequently adopting a metaphysical cha- 
racter, very soon was regarded in the light of a historical 
fact. As such it was first to some extent looked upon in the 
theories of Hobbes, partly also in those of Locke, but more 
decidedly in those of Bousseau and his contemporaries. 
Thus the law of nature was conceived of as residing in the 
breast of mankind before ever society was formed, and as 
continuing later in force, and actually influencing human 
relations outside the pale of society, as, for instance, to inter- 
national relations. A similar conception may even be traced 
in the expressions of Kant. But when, in consequence of the 
criticism of the utilitarian analytical and of the historical 
schools, the untenable character of the hypothesis of this 
supposed historical state of nature became evident, the 
meaning of the term **law of nature" once more changed. 
The more modern writers, particularly those of Germany, 
considered the law of nature in its purely anthropological 
bearing, as conforming in general to human nature, and 
as approaching or receding from their systems — meaning 
the systems of the law of reason — ^in proportion, as the 
determination of the notion of human nature is either 
more abstract, or includes more concrete elements. 

It is obvious, that with this last definition — which in 
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juxtapositioD to the precedinf^ pantheistic, theological, 
metaphysical, and pseado-hiatorical defimtions may be 
characterized as anthropological — the system of the law of 
nature assimilates with the system of the philosophy of 
law to the extent, in which its definitions consider human 
natnre as the biuq of the qualities mamfeeted in actual 
hnman conduct. It is, consequently, a sammary of those 
laws which, taking into account all the factors of human 
activity, may be ascertained as being the conditions of 
Bocial coexistence in all its phases and forms. 



CHAPTER V. 

DIVISION OF THE PHILOSOPHY OP LAW AND CIVIL SOCIETY. 

§ 44. The division of the philosophy of law must, like 
that of every other science, be effected according to the 
nature of those relations whose laws it establishes ; 
for these laws are but the expression of the permanent 
interdependence of such relations. The different parts of 
the science correspond, therefore, in their formation with 
the several groups of relations. 

The conditions of social coexistence — that is, the rules of 
such relations as arise amongst men in consequence of human 
activity, and having reference to the limits of that activity — 
can only obtain within the sphere of a social community. 
The form of a social community, which has attained a 
condition of complete development, and has risen to decided 
consciousness, is the state ; whilst, above the community of 
the state, the universal interests of humanity present them- 
:Belves as objects of still wider community. Hence, the 
relations manifesting themselves in the structure of the 
state, in the combination of its elements, in their mutual 
interaction concerning the community, and in the con- 
nection between the state and its factors, form the subject- 
matter of the first part of the philosophy of law and civil 
•society, the laws of which are embraced in the law of civil 
society or public law. Within the sphere of the latter there 
may again be distinguished a second department, namely, 
private law, which deals with the consideration of such 
. relations as may arise in the state amongst its single 
members, and which exercise an influence on public interest 
only indirectly, through the intervention of private in- 
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terests. The laws of those relations, again, which arise 
between the states with regard to common aims of 
humanity form the subject-matter of the third group, 
namely, international public law, to which may be added a 
fourth, to wit, international private law, which contains 
the rules that govern the private relations subsisting 
between persons subject to different territorial laws. 

§ 45. The doctrines of the philosophy of law and civil 
society embrace the investigation of the institutions ranged 
under these four heads of law, and account for their con- 
nection and laws. Oar knowledge of these enables us to 
ascend by means of the inductive method to the compre- 
hension of those general and universal laws and ideas which 
are common to all of them, and present themselves as the- 
abstract doctrines of the philosophy of law and civil 
society. If, conversely, we attempt to apply the deductive- 
method, we must first assign the most prominent place to 
the notions, characteristics, ideals, origin, and forms of 
society, of the state, of right and of law, regarding them 
as the fundamental propositions of this science ; and all 
these, again, we must follow up by those moments, which 
appear in all relations of public and private law, as well as* 
of international public law and international private law,, 
to be identical, and which may be styled the general 
doctrines of law. 

§ 46. The general doctrines of law thus relate alike to 
institutions in all the departments of law. But, owing to 
the historical development of the philosophy of law and 
civil society, as far as it has proceeded, these doctrines 
have been evolved more accurately with reference to private 
law, than with reference to their relation to the remaining 
parts of law. This circumstance is explained by the fact, 
that the doctrines of private law received much more 
particular and thorough attention than those applying to 
other gronps of law, and that they were not merely looked 
upon as being independent, but that, reversing the logical 
order, the institutions of public law were in a great measure 
explained by those. of private law, instead of being made 
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to embrace the latter, which in truth form but a depart- 
ment of the former. The natural relation between these 
two groups of law points unquestionably to the subordina- 
tion of private law. For the contact of individuals, with 
reference to their private interests, can develop only within 
the sphere of the community, and hence private law must 
move within the pale of the law of the state which regulates 
the relations of the community. These considerations 
become all the weightier, if we add, that the activity of the 
state is indispensably necessary in two directions, in order 
to maintain private law. On the one hand, it is the duty 
of the state, as the relations between the individuals 
multiply, to regulate these new relations, that is, to 
establish new propositions of private law concerning them ; 
and, on the other, it is the province of the state to provide 
for the support of the existing private law, for the state is 
both a law-making and a law-maintaining community. 
Hence, private law is one of the results of the activity of the 
state, and as the law of public administration contains the 
rules of state activity, private law is, in fact, theoretically 
nothing but one of the constituent parts of the law of public 
administration. 

The historical fact, however, that private law and public 
law each occupy a separate and distinct place, indicates 
that the former contains an element investing it with dis- 
tinguishing characteristics. These characteristics must be 
sought in the conception, that any activity of individuals, 
proceeding from private interests, must unavoidably and 
unconditionally be recognized from the point of view of 
-every public interest. Experience, nevertheless, has un- 
questionably taught us that it is impossible to draw a line 
of demarcation between private law and the law of public 
administration which would be j&xed and hold good in every 
age and under all circimistances. It has, on the contrary, 
been found, that the boundary line between them is con- 
tinually shifting, and that it is now private law, and now 
again the law of public administration, that is extending 
its sphere at the expense of the other. The activity of the 



SUBSEBVIENCE OF PBIVATE LAW TO PUBLIC LAW. 87 

state being first of all enlisted, not in the furtherance of 
the aims of the individnal members of society, but in the 
advancement of their totality and community, that is, of 
the state itself, the law of public administration, in conse- 
quence, extends to the regulation of all those relations, 
the ordering of which the state does not deem it safe to 
leave to the free and independent action of the individnals. 
Private law embraces all those rules which merely deter- 
mine the general limits of individual activity, the state 
finding within these limits, in the efforts of individuals 
tending to secure their own private interests, a surety for 
the advancement of its own aims. Accordingly, the further 
advanced society is, and the more thoroughly individuals 
come to understand that by promoting public interests 
they are benefitting their own private interests, and allow 
themselves consequently, in the management of their own 
affairs, to be guided by public considerations, the greater 
will be the number of relations with regard to which the 
state may afford play to the free activity of the individuals 
and scope to individual right, and the larger will be the 
part private law will appropriate to itself out of the sphere 
of the law of public administration. On the other hand, 
again, in proportion as society decays, as energy directed 
to the promotion of the interests of state dies out in the 
breasts of individuals, will the state be compelled to extend 
the sphere of its power and authority, and to circumscribe 
in many respects the liberty of action of the individual. 
In other words, the greater will, in such a case, the number 
of those relations be, which again fall back under the sphere 
of the authority of the law of public administration, in spite 
of their having in many cases already previously belonged 
to the range of private law. 

Thus private law, which invariably contains elements of 
public law, includes, in proportion as its sphere encroaches 
upon that of public law, a respectively greater number of 
these elements. For, beyond the factors taken from public 
law as above stated, all the institutions of private law, as, 
for instance, such as circumscribe personal status, or such 
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as relate to the law of property or inheritance, must, by 
establishing the sphere of the individual — who is the ulti- 
mate element of the state — by marking out the impassable 
limits of his will, as far as it has to be respected absolutely, 
and by thus pointing out the direction in which his activity 
may develop, invariably influence the formation of public 
law. Private law, therefore, although it concerns itself 
directly with private rights only, exerts its influence upon 
the constitution of the state by modifying its elements and 
conditions, and by determining the distribution of the factors 
of power in society. 

§ 47. The reasons for which sight of this natural connec- 
tion was lost are of a twofold nature. First — without now 
adverting here to those elements of public law which in every 
rule of private law are identical, but are hidden from sight 
owing to the fact that private law is considered as the mere 
regulator of the relations subsisting between individuals — 
because the propositions of private law are much more 
simple, precise, and more easily recognized, and therefore 
more readily reducible to a system. In the second place, 
the systems of private law, which obtain throughout the 
civilized countries of Europe, resemble each other much 
more, and show a smaller degree of divergence than those 
of public law — a circumstance due to a great extent to their 
being more thoroughly developed. Both these circum- 
stances, however, are intimately connected with the real 
cause bearing upon the actual relations between the doc- 
trines of private and public law, namely, the historical 
development of ideas and institutions with respect to them. 

§ 48. The independent development of the science of 
law commenced in truth merely during the Roman Empire, 
and, after its dissolution, followed the lines of Eoman 
thought. Before the period of the full elaboration of the 
Boman law, and subsequently to it, wherever its influence 
was not felt, we nowhere meet with scientific law in its 
genuine and proper signification. Greek philosophy busied 
itself with the state and with the ideas and ideals of jus- 
tice, yet always in connection with religion and ethics. 
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The institations of law were scarcely cultivated to stich an 
extent in Greek public life as to allow of their being classi- 
fied under definite headings; hence private law never 
detached itself conspicuously from the mass of public law. 
In Greek theories, therefore, no distinction was ever estab- 
lished between the different departments of law from their 
proper point of view, nor, indeed, was any attempt ever 
made to draw it. We first find among the liomans the 
rules of private law becoming crystallized, at first on the 
basis of public law, it is true, and possessing a decided 
character of their own. This distinctiveness of character 
was, in the first place, occasioned by the fact, that the 
Soman spirit was much more conservative in the matter 
of institutions touching private life than in the matter of 
public law, which latter was agitated by class interests, 
party strife, and the tremendous shocks of continual wars 
throughout the world. We thus find the Romans still 
closely clinging to the words and spirit of the twelve tables 
at a time when the Roman state had long since outgrown 
its condition of a mere communal state, and had, pursuing 
the path of universal conquest, entirely changed the cha- 
racter of its public law. When, later, the exigencies of 
trade and intercourse extending over half the globe neces- 
sitated a remodelling of the institutions of private law, the 
means and instruments employed were entirely different 
from those which were of paramount influence in effecting 
changes in public law. Thus it happened that the institu* 
tions of law, in their respective spheres, developed quite 
separately and independently of each other. The growth 
of the J%i8 Oentium, the exercise of the praetorial power in 
the edict through the promulgation of legal propositions 
drawn from the institutions of the various Italian popula- 
tions, and simplified, moreover, in conformity with the 
proper nature of the legal relations, gave rise to the idea 
that through the Jua Oentium it was possible to construct 
a generalized private law, free from all relations with 
public law, which at first was designed for, and developed 
as, the law relating to strangers, but in course of time per- 
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colated into the body of the Eornan law proper. When, 
too, subsequently, the notion of the Jus Naturale was also 
borrowed from Greek philosophy, and conceived as a simple 
natural and universal law relating to all men, and not as 
one that could be established in a particular state only, 
only valid through the authorities and the public law of 
that state, the independence of the science of private law 
became complete. 

This was especially the case after the ancient Jus Civile 
had become entirely hidden from view by the Jus Oentium, 
and the Jus Gentium itself shortly after identified, as it was 
in the later era of the empire, with the propositions and 
institutions of the Jus Naturale^ as developed by the jurists 
of the age of the Antonines. To this we must add, that 
private law, meeting the requirements of the universal 
intercourse and commerce of the Eoman world-empire, was 
continually expanding and gathering fresh volume down to 
the Imperial period ; a result to which the Responsa of the 
jurisprudents, relating to private causes only, but possessing 
as to these the force of law, in great measure contributed, 
whilst public law dwindled and decayed in the state which 
now bore the character of an absolute monarchy. From 
the time of Diocletian and Constantine, however, after the 
empire had become reorganized upon a new system, the 
development of private law itself arrived almost at a 
standstill. In the digests and code of Justinian private 
law comes again to the fore, and this magnificent collection 
of the results of Eoman jurisprudence contains scarcely 
more of the propositions of public law than as immediately 
relate to the doctrines of private law. ' 

§ 49. ,In the barbarous states which aros^^upoQ, the 
ruins of the Western Empire we perceive a wide_gul_f fixed 
between public and fwivate Jaw. The former, adapte^^o 
the le^"b£ culture of the conquering tribeHris- cpiitc rprimi - 
.jtisa; and, although their princes were not wanting in 
efforts to associate their power with the idea of the Eoman 
Empire, yet, up to the time of the coronation of Ohtarie- 
magne, these efforts were attended by scant practical results. 
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The Roman law,, however, survived, partly as the private 
Imj d . th e e oQl es ia B tioBj and of the subjected Roman citi- 
z^fifi^nd partly as the principal component element of the 
e cclesia stical law. Its^ influence made itself felt, besides, 
in the recasting; of the institutions of the private law of the 

barbarous tribes, and its effects upon the progress of feudal 
or ganization , soon after, were unmistakable. Indeed, it is 
especially in this province that we for the first time discern 
thrlSrms of contract worked out in Roman private law, 
actinga part, which subsequently became of great import- 
ance, namely, aj serving for a medium of establishing 
insti tutions o f public import, without, however, this ser- 
vic~e"Xavinjg_been_acifintifically'l'ecognized, since, at that 

Jime, no scientifig ^A/»fiPi*TiA had as yet arisen with reference 
tQjhese_circumstance8. 

When, in the twelfth century, the Roman law began to 
be again studied at the University of Bologna on the basis 
of the codes of Justinian, we meet with an attempt on the 
part of the school of glossators to extend the influence of 
the Roman law, and to secure its adoption on the strength 
of the theory of Imperial public law. The result, however, 
was, that, whilst the establishment of the world-empire and 
of Imperial power by invoking the aid of the supposed 
principles of Roman public law remained an idle dream, 
the body of Roman private law appeared as the virtual 
realization of an ideal. The reason for this was obvious. 
The system of Roman private law, owing to its high degree 
of perfection, exceeded by far the needs of life and the prac- 
tical organizing ability as well as the scientific theoretical 
capacity evolved under the circumstances of those times. 
This accounts for the remarkable phenomenon, that the 
church, which had reached the climax in its public organ- 
ization, in that it claimed even supremacy over the state, 
placed itself into antagonism to the Roman law, and indeed 
to any scientific cultivation of private law. It explains 
also the fact that, with the increase of intercourse and the 
prevalence of a higher standard of culture, the Roman law 
extended more and more its domain in the communal 
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states of Italy, in Soathern France, and at length in 
Germany also, and that, whilst during the period of the 
Renaissance it fignred as the only truly scientific law, it 
was again entirely out of connection with the organism of 
the states undergoing a process of development, which were 
continually withdrawing more and more from under the 
shadow of the Boman Empire. 

§ 50. The joxstrines of private law, owingJiQjhejaccgg^ 
tance^of^the hypothesis of tha-fltate-^f-4;iatTire ag ^ founda - 

Tioa-fbrLe?pIaining.the institutions of law, dating from the 

seyen4fifinth_Gfintury^ ofetainfid an inc reasingly B Tf^pnn/^Ar. 

liting influence. The law. of nature presented itself as the 

law of the state, of jjature, and this condition of nature 

lying outside the state, the law corresponding with and 

^^pjy>ceftfling from. it was pui:fily- private law , relatiug^ as it 
did, vto-the concema. of single indiv iduals iifltside^of 

_S12ciet^ It was from this jawjotaatura.that the i natitntioPB 
ofjnteMmtionalJaw as well a»^^f-publi04aw were derive d. 
thQ_principftl .doctrine_of-JYhifih, the fo undation of sov e- 
^ignty, was explained .bj.j:e fer e nc e-te--privataJaig> either in 
l^mng rf >^ nnpif1 to A^nt rafit, as we find it done by^Grotius 
down to Eousseau and Jtus-^whool, and a gain by Kant and 
the modem writers um -tha law, of reaagn, nr in bfiing re- 
.duced to the law of property, aa-Was_ done b y ^ monarchical 
j^rriters and Etaller. 

These^cohceptTohs were finally reversedjsy the doctrines 
of the historical schoolr-particularly by those of ^Buzke in 
England, later by those of ^Sav igny and hja-fbll owers in 
Germany, and of the authors belQngLng_tcL the^En^ish 
analytical school, with 3entham_ai_iheir head — and it is 
only since thaf Time that the doctrines of publ ic law have 
been_freed from the trammels of privat e law ^ The Turther 
scientific development of these doctrines, and the determi- 
nation of the natural relations between private law and 
public law, in our days, must be ascribed again to the 
impulse given to the science of law and civil society by the 
recent great transformations of the state system of Europe. 
§ 51. Two other departments of public law — besides 
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the system of private law — developed also separately from, 
and out of proportion and connection with, its special doc- 
trines, namely, the law of procedure, and criminal law. 
Both are parts of the law of public administration, regu- 
lating the action of the state directed to the preservation 
of the law, yet with this difference : the law of procedure 
embraces those rules which regulate the proceedings of, 
and have reference to the judiciary, and immediately 
bear upon the protection of rights by law; whilst criminal 
law proclaims that activity of the state, which is employed 
in punishing offences against the legal order, and in pre- 
venting its being imperilled. Owing to the importance 
attached to these functions ever since the most primitive 
state communities, the institutions of the law of procedure 
and of criminal law were the earliest to develop, and seeing 
that, in point of fact, these departments of legal rules were 
the first ones established as separate and independent 
departments, it was from them that, historically, the rules 
of private law, on the one hand, and numerous branches 
of public law, on the other, were derived ; for law is gene- 
rally recognized as such under the beneficent influence of 
social protection alone. Thus, for instance, the prsBtorian 
edict contained, properly speaking, only rules relative to 
the procedure of the praetor ; but from these rules there 
were developed again a mass of assured rights, the so-called 
Jus Honorarium, and during the Middle Ages numerous 
institutions of law arose in a similar way, the activity of 
the state having been first employed for the purpose of 
maintaining the public peace with a view to the public 
interest; the establishment of the individual spheres of 
interest, that is, of private rights, followed only subse- 
quently. These, having been already recognized, serve 
later on, at a more advanced period of development, as a 
new point of departure, and defensive state-intervention is 
then organized in conformity with them. Hence it is that, 
during periods of a higher level of development of the law, 
both the law of procedure and criminal law follow in the 
wake of private law, and adapt themselves to its system in 
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such a manner, that their subsequent scientific cultivation 
ensues in the spirit of the theories of private law, as may 
be perceived in the instances of the Boman law and of oar 
modern systems of law, and thus it happens that we desig- 
nate the rules determining the spheres of right — to use the 
expressions of modern science — by the term : substantive 
law, and those, referring to their protection, by the term : 
formal or adjective law. 

§ 52. The system of international public law was also 
developed on the basis of private law, as a conse- 
quence of the hypothesis of the state of nature. Not, 
indeed, as if the notion or a system of international law 
might not have proceeded from other premises too. We 
find, on the contrary, that a doctrine of international law, 
based upon the Christian conception of the world ajuJ upon 
the traditions ot Imperial power, began to obtain duringTEe 
Middie-^Arg^a ; for, starting from the notion of general 
human or at least Christian community, it was deemed 
possible to insure the highest human interests and to 
realize the ideal of universal peace within the organism of 
a single universal wofld^mpire, within "the sphere of which 
the aubor^mate stateg connected with it by feudal ties 
would freely develop — a doctrine whicHls most powerfully 
delineated in Dante's " De Jilojiarchia." In consequence, 
however,^f the crumbling of the feudal institutions, of the 
rising independence of the national fitates, and,_fiiially^4>f 
the snapping asunder of the bond of common-faith brought 
about by the Eefbrmation, the illusory character -of- any 
system of world.- empire soon became appare nt, and we 
already find evidences of a change of coniictioii to this 
effect in the Spanish authors treating of international 
law before Grotius. 

The HypothesiB of the condition and law of nature — 
which in the hands of Hobbes and afterwards of Bousseau 
proved such a powerful solvent with regard to the estab- 
lished social order — showed itself with Grotius as the most 
effective aid to his creative genius. For, -through Gr otius' 
reasoning that individual nations stand to each other in 
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the same relation in which single individuals stand to each 
other in the condition outside of society, that is, in a state 
of^nature^ the law of nature became to him also luterna- 
tixuu^ -law. Thia reasoning has, ever since, remained 
authoritative with regard to international law, for by it 
alone it became possible to construct the modern scientific 
system of international law, and practically to adopt it, in 
spite of the fact that, since that time, no international legis- 
lative, executive, or judicial power has ever been acknow- 
ledged, nor is likely to be acknowledged, as long as our 
modem systems of state subsist. This circumstance fur- 
nishes us to this day with the most essential distinction 
between the structure of international law, aud that of 
public and private law, and explains, at the same time, the 
intimate connection which has always subsisted between the 
cultivation of international law and that of the philosophy 
of law. As regards public and private law, it must not be 
forgotten, that science -extended to them when their institu* 
iions — at least in their main features — had already been 
^formed either by customary law or statute law, whilst the 
development-of international law by means of customary 
Jas^was preceded by the scientific system. After the peace 
of Westphalia, international law became, in consequence of 
treaties entered into by the different states, somewhat more 
systematic and positive in its character, analogous, in a 
manner, to that stage of development of law, during which 
positive law was enlarged by isolated and disconnected 
legislative enactments. The introduction of that period of 
international law, again, which would correspond with the 
period of conscious codification by the supreme power, as 
yet appears in the light of a difficult task to be left to 
remote posterity, whilst the development of international 
law is, in our own days, passing through the same stages 
which, in the history of the Boman law, may be discerned 
in private law at the period of scientific and professional 
interpretation. There is no doubt, that international law 
now* derives its main strength from that public opinion 
which has obtained all over the civilized world, and pro- 
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claims that there are interests of a higher order than 
those of state, the assertion of which cannot but be instra- 
mental, in its turn, in bringing about a fuller realization of 
those very interests of state. International law, accordingly, 
actually moves within the precincts of this public opinion, 
nor can its limits stretch beyond the boundaries of this senti- 
ment. This explains why it has confined itself, almost to 
our times, merely to the spheres of states belonging to Chris- 
tian culture, and why, even at this day, it is applied only 
in part to nations outside the pale of this civilization ; and 
this circumstance further accounts for the fact, that inter- 
national public law takes for its sole object that activity of 
the states which relates to such general human interests, 
concerning which a public conviction has already been 
formed. 

§ 53. Of quite a different character are the historical 
antecedents of international private law, which originally 
was immediately evolved by the commentators, beginning 
with Bartolus, from the doctrines of Boman law, and was, 
at a later date, further developed by the civil law schools 
of France and the Netherlands, and continued to be culti- 
vated down to modern times by those engaged in the study 
of private law. It presented itself, in the first place, as the 
sum of the rules, whereby questions of collision amongst 
local or non-imperial laws — statuta as distinguished 
from leges — of equal authority and effect were solved. 
In the next place, it was regarded as the theory of the 
limits of the territorial authority of laws entirely indepen- 
dent of each other, and not capable of being reconciled by 
a common supreme power. Finally, it was viewed as the 
department of those rules, which regulate the individual 
activity of a private character, yet relating to general 
common interests spreading beyond the boundaries of 
single states, and thus mediately bearing upon state 
interests also, and which, therefore, ought to be acknow- 
ledged and protected by every state. Hence it partakes of 
a threefold character : of that of private law, in being a rule 
in regard to affairs of a private nature ; of that of public 
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laWy in interpreting the limits of the authority of laws ; and 
of that of international latv, in starting from a consideration 
of interests identical with that on which international public 
law is based, and in being founded on the same kind of 
recognition which is conclusive as to the propositions of 
international public law. Thus it is private law by virtue 
of its principles and of the nature of the solutions it offers, 
piibUc law by virtue of its aims, and international law on the 
strength of its historical development, its postulates and of 
the authority it asserts. Its form, too, is peculiar, for it 
appears as a definite and distinct system in science alone, 
whilst, practically, it always forms a component part of the 
positive law of some state, inasmuch as the sovereign 
power of the state sets forth the limits of the authority of 
the roles established by it, and likewise determines upon 
the recognition of the consequences of the enactments of 
other states beyond the territory where they originate, in 
consonance with the conceptions of the common interests 
of humanity. 

§ 54. The logical connection of the four branches of the 
philosophy of law and civil societies does not, consequently, 
agree with their historical grouping. With reference to 
the latter, private law occupies the first place, whereas the 
former points to public law as that branch of law, the 
subordinated relations of which are decisive as to the con- 
nection of the rest. The very order even of the common 
fundamental principles assumes a different aspect when 
viewed from one or the other of the standpoints indicated 
above. 

Taking our departure from private law, the subjective 
notion of right, in the character of an assured claim, and 
as an absolute attribute of individuality, or as the means 
of fulfilling duty to the absolute or the deity, is the result 
of the first and principal generalization. From this must 
be systematically developed the objective notion of law, as 
being the notion of the rule of order corresponding with 
subjective right ; from the latter, again, the notion of the 
state as that of the community realizing law, and, finally, 

7 
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the notion of society as that of an organization serving 
secondary aims within the sphere of the state. 

This order is followed in point of fact by the authors who 
treat of the law of nature, and of the law of reason founded 
upon the ideas of private law, authors, who above all strive 
to determine the metaphysical notion of right by inferences 
from the nature of human reason. This order, however, 
must be reversed in the scientific sequence. Here the 
most concrete fundamental notion is that of society, em- 
bracing all the universal phenomena of human communi- 
ties. From this may be deduced the notion of the state as 
that of the ruling form of a society. Objective law presents 
itself next as the will of the state, whilst subjective rights, 
as corresponding spheres of freedom, appear as its conse- 
quence. This gradation is the only one by which the 
intermixture of metaphysical postulates can be eliminated, 
and which, besides, reflects the natural connection of the 
phenome9a, and not the historical connection of the doc- 
trines. For this reason, this order will be hereinafter 
observed, as an order fundamental to the train of thought 
followed out in these pages. 
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PART I. 

SOCIETY. 



CHAPTER VI. 

SOCIETY AND ITS OBOANIZATION. 

§ 55. The most general phenomenon, whence is derived 
the entire mass of relations discussed by the philosophy of 
law and civil society, is the social co-existence of men. 
Man has never lived, nor can ever live, isolated and alone, 
neither can any period of humanity be conceived in which 
man stood outside society. Such a condition is so abso- 
lutely opposed to human nature, that, even in that case 
where the necessity of a condition outside society was 
postulated as a matter of metaphysical hypothesis, its 
authors failed to substantiate it logically, even by drawing 
upon their imagination. 

§ 56. The establishment of this fact, as being of uni- 
versal validity, likewise leads to a perception of its causes. 
But the proper ascertainment of these causes necessitates 
a more general standpoint. Man is not the only social being 
in nature. The same disposition manifests itself in beings 
much more subordinate, nay, even in such in whom self- 
consciousness is not yet at all discernible. Without, how- 
ever, referring to those animals which, owing to their 
mode of growth and increase, live together in material 
organic connection, and in whose case the individual can 
be hardly distinguished from its peculiar group, as in the 
case of corals and other zoophytes, we find amongst animals 
of a higher order numerous well-developed, nay actually 
organized, societies which, as in the case of ants and 
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bees, approach in many respects the constitution of human 
societies, and place before us the phenomena of diyision of 
labour, of the establishment of certain hierarchical grada- 
tions, and of conduct springing from a common interest 
with regard to some common task. Yet it is undeniable, 
that there exists no sort of causal connection between these 
last-named societies and those of mankind. Amongst those 
animals, again, which stand in a closer degree of relation- 
ship to man, social life shows itself more rarely and not so 
completely organized. But amongst these animals of a 
higher class there are also a great many who live gre- 
gariously, and certain relations of their social life show 
traces of organization, although of a very subordinate 
character. Thus, we there discover frequently the business 
of leading, watching, and giving signs of approaching 
danger allotted, for the most part, as separate and distinct 
tasks to particular individuals, and these cases afford us a 
picture of the manner in which permanent instincts arise 
from the modes and needs of life in conformity with the latter. 
§ 57. Indeed, a more thorough investigation of the cir- 
cumstances leads us, without any effort, to the conviction, 
that even in animal life society is the rule, and a solitary 
mode of life the exception. The former is produced by the 
natural increase of the species and its attendant circum- 
stances, such as the attachment of the growing generations 
to their parents. It is maintained for the purpose of more 
easily effecting common defence or of securing collective 
existence, as in the case of herbivorous animals feeding in 
flocks, where one tract of land contains sufficient sustenance 
for a great many, or where, as in the case of smaller animals 
of prey, food is more easily obtainable by hunting in company. 
Companionship with fellow creatures suffers an abridge- 
ment, which gives rise to groups consisting of few individuals, 
or to an entirely solitary existence, in those cases only, where 
— as in the instance of large carnivorous animals — food is 
more easily procured for the individual than for the mass, 
and the individual has strength or other means of natural 
protection sufficient to sustain him in a state of isolation. 
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§ 58. The circamstances last enumerated do not hold 
good as regards man, and, without adverting now to his 
origin and to the question of inherited instinct possibly 
arising therefrom, it is therefore indisputable that, owing 
to his circumstances and to the postulates of the purely 
animal part of his nature, there are existent conditions 
which are all favourable to the furthering of the develop- 
ment of social disposition amongst men. 

The weakness of isolated man, especially when he is quite 
rude and uncultured, the dangers menacing him from 
animals stronger than himself, and the difficulties attending 
the struggle against external forces, suffice of themselves to 
induce him as a matter of necessity, even in the most 
primitive periods, to act in common with his fellow men. 
To this must be added the influence of Iwbit, the ties of 
which are naturally strengthened by the fact, that the 
weakness and defencelessness of the child unavoidably 
necessitates its remaining during many years with one of 
its parents, his mother, at least, and that, even on the 
lowest step of dawning civilization, there must have sprung 
up between man and woman from their dwelling together, 
though ever so temporarily, some sort of attachment of 
a more permanent nature. The struggle for existence, no 
doubt, proved also of eminent advantage in preserving those 
groups of humanity alone who were possessed in a higher 
degree of such social sentiments, as are the conditions of 
the security and development of mankind. Thus, social 
disposition descends from generation to generation, all the 
while ever becoming strengthened and expanded, and the 
necessity of, and capacity for, social life are both being 
simultaneously developed. Language and its concomitant, 
the faculty of generalizing — the most powerful means of 
human intercourse — have again the tendency to establish 
consciousness in the individual, and to lead on to the pos- 
sibility and to the consolidation of consciousness in the 
community. Life passed with others, later leads — by 
virtue of this consciousness — to confidence in the division 
and combination of labour, at all events, with regard to the 
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most inferior and indispensable tasks^ and thus confidence 
begets in turn sentiments and habits of mutual inter-depen- 
pendence, which soon figure as the most elementary 
constituents of human nature. Our entire spiritual 
development from its most tender beginnings is thus most 
intimately connected with social life^ and the tenour, form, 
and colouring of the whole chain of human needs and 
wishes, of human sentiments and ideas, is but the result of the 
incessant intercourse andcombined co-operation of mankind. 
§ 59. Since, therefore, every circumstance of human life 
affords fresh food for the social instinct, and as man is 
capable of development, owing to his faculty of generalizing 
and abstracting, and since, as he progresses, the occasion 
for, and the usefulness of, work go on increasing, and those 
who are endowed with a larger measure of social qualities 
constantly have the advantage over those with whom these 
qualities prevail in a lesser degree, it is but natural that 
the social disposition of man should constantly exceed 
the sphere of absolute necessity. This disposition is, as 
an instinct, thus at least coeval with the origin of man- 
kind, and it precedes in date the intellectual recognition of 
its utility. The fact of its advantage being once estab- 
lished, tends to invigorate it anew, and results in human 
activity introducing combined action into a larger sphere, 
and in the more effectual assertion of the sentiment of 
solidarity. Hence, we can always distinguish two groups 
in the social relations of man ; one, in which social co- 
existence answers some absolute need, and another, in which 
man is prompted to association, not by some immediate 
benefit or ascertained interest, but by his feelings, the 
gratification of instincts and feelings being invariably 
agreeable in itself, without regard to the advantage and 
object it may subserve. And, indeed, no matter how far 
mankind may have advanced, and to what extent its social 
organization may have become more perfect, or in what 
degree men have recognized the advantage secured by 
common action, however clearlj^ they may have perceived 
those aims which can be obtained by combined cc-operation 
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alone, or how decisively the particular features of the 
numerous relations and forms of human co-existence have 
been brought out into relief, there must always remain a 
sphere embracing such points of intercourse- as do not 
correspond with any definite interest, but are responsive to 
an indefinite mass of inclinations, and to the gratification 
of human pleasure. And as man attains a higher level, as 
his consciousness becomes clearer, as his knowledge ex- 
pands, as his rule over nature becomes enlarged, and as 
fresh objects of the disciplined division and combination of 
labour present themselves, these aims will always be drawn 
from that sphere, to which human intercourse extends by 
virtue of man's purely social disposition, whilst this dis- 
position, again, invariably opens out new roads and domains 
of intercourse before unknown. 

§ 60. If, therefore, those spheres of social co-existence 
which thus correspond with general indefinite aims and 
interests not clearly defined and fixed, may be called society, 
in a general sense, that mass of relations, again, which 
refers to definite aims and to absolute necessity may be dis- 
tinguished from society in general as belonging to some 
organic society. For it is manifest that an organic society 
always arises from the indefinite spheres of society in 
general, and constantly encroaches upon its ground. 
Society in general forms thus in a manner the original 
matter from which definite societies develop, but which no 
social formations can ever exhaust ; for, in proportion as 
one department of social relations comes to be embraced in 
a definite society, human relations simultaneously expand 
into new fields, and their mass, remaining thus undimin- 
ished, continues to supply nourishment and a foundation 
for further definite societies, to be called into life at a stage 
of higher culture. 

§ 61. These definite spheres of society, then, which are 
properly called organic societies, present quite peculiar 
phenomena. The fact that these spheres are bound to- 
gether by a conscious and certain aim, and by the necessities 
of life, produces great changes in the relations and concep- 
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tions of men living together within them. The connection 
of man with a society is invariably attended by an inevita- 
ble consequence, namely, the never-failing phenomenon of 
mutual inter-dependence, and of the development of corres- 
ponding sentiments, which, the larger the circle of interests 
grows which a society embraces — that is, the higher the 
level of culture is which those belonging to it have attained — 
become more and more intense. For combination in labour 
becomes necessary to the extent that it is divided ; and to 
the extent of his employing the services of others man 
must unavoidably render services to his fellows. Whilst, 
therefore, the rude uncultivated individual, belonging to a 
society of a circumscribed sphere, and depending but only 
in a slight degree upon others, is able to supply only a few 
and primitive wants, and those, too, without any certainty, 
civilized man, bound by innumerable ties to his fellow men, 
is assured as to the satisfaction of his needs. Mutual 
inter-dependence, therefore, increases with the growth of a 
society, and human sentiments must also undergo a corres- 
ponding change. In man, in a primitive state, the feeling 
of unqualified selfishness predominates, and he asserts his 
individuality in every respect. He mostly stands face to 
face with external nature, which he is compelled to subdue, 
and as to which his acts are tempered neither by attach- 
ment nor by mercy ; and, as he has no reason to expect any- 
thing subservient to his own interests from others, he him- 
self is not disposed to make any sacrifices for theirs. But 
at the stage of a more advanced culture, when considera- 
tions of regard for others necessarily press to the front, and 
efforts for the benefit of the individual can only prevail in 
combining with those of others, a consciousness of the un- 
avoidableness of this state of things is aroused, and from 
this tender shoot springs the growth of public sentiment. 
This ultimately appears as directly opposed to selfishness, 
although in point of fact it originated in it, and is but a 
nobler and spiritualized form of it. Indeed, public senti- 
ment, like the social interests of men and human societies 
themselves, moves at first within narrow limits, and asserts 
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itself merely on more important occasions, when it may 
perchance rise to the heights of self-sacrifice. Later onIy» 
it adapts itself to the circumstances of wider communi- 
ties, and appears, during the yicissitudes of everyday life, 
as an unbroken chain of the sentiments of self-restraint, of 
sympathy and of consideration and duty towards others, 
which gradually bring forth the fruits of mercy, charity, and, 
at length, of philanthropy, that readiness of self-sacrifice 
for general and remote objects, the ultimate ideal of which 
is that absolute abnegation of self, which the most exalted 
religions and philosophies proclaim as their ideal, and 
which is happily expressed in the word ''altruism,'* 
specially coined by Comte. 

Thus human interests and feelings are ever undergoing 
constant modifications and changes in a gradation, the first 
word of which is selfishness, and the last public sentiment ; 
yet the intervening steps are separated by very slight shades 
of variation only. The more civilized mankind becomes, 
the more wUl man's sentiment ascend the scale of this 
gradation, and the more numerous will be the considerations 
tempering selfishness, and prompting man to seek his own 
advantage in harmony only with the promotion of public 
interest. 

§ 62. The abrogation of the rule of selfishness, how- 
ever, and the transition to public sentiment takes place but 
slowly, and only to a slight degree self-consciously, keeping 
steps, the while, with the organization of society which, 
although continually becoming more x>erfect, proceeds but 
by degrees. This is quite natural. 

Every want presents itself at first merely as a vague 
necessity, afterwards as an instinctive propensity, and only 
later, after the lapse of a long time and the acquisition of 
due f^iliarity with the results of expedient practices 
adopted to its satisfaction, can it be conceived as a conscious 
and recognized interest. Hence the activity displayed in 
satisfying wants is at first of an instinctive character, and, 
becoming later a matter of habit and partly of reasoning, 
it selects its means with deliberation only in the measure 
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the societies of a lower order simple, uniform, and homo- 
gei^eous, whereas an advanced stage of the society alone 
produces groupings of its various components, which so 
far conform to the different definite aims and changing 
circumstances of life, that special and appropriate members 
are assigned for the various tasks, whilst a separate organ 
of public consciousness and public will is also developed. 
Finally, to continue the comparison, just as the lower 
classes of individual organic beings easily submit to the 
severance of their substance — it occasionally even grows 
together again after having been entirely dissevered — whilst 
those of a higher order are more sensitive to mutilation, 
suffer more from the effects of physical injuries, and 
frequently perish in consequence, even so may primitive and 
less perfect societies be divided up without dij£culty into 
several, or several united into one, whilst those of a higher 
order are' less able to bear more violent injuries inflicted 
upon them, or operations cutting more deeply into the 
social body. 

But, even as regards nutrition and reproduction, the 
characteristics of organic beings may also be discovered in 
societies. The latter are of a more permanent nature than 
the individuals who enter into their formation, yet are, 
like these, reduced to the necessity of continually attracting 
new elements, and of absorbing and assimilating them. 
And this holds true, especially, because every effort and 
labour of a society produces a corresponding waste of its 
matter, in wearing out the vital forces of the persons com- 
posing it, a waste which must be replaced and supplied 
anew. Every society, again, is only able to absorb elements 
akin to its own substance and which it can digest, as it 
were, as food. An individual, whose vital interests do not 
fit into the sphere of those interests which bind together a 
given society, cannot become its member, and, if violently 
retained, will not contribute to the enhancement of its 
strength, but will rather prove an impediment to har- 
monious social action and an injury, just as a substance, 
incapable of being assimilated, finding its way into an 
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organic body, proves to be poison to it. On the other hand, 
just as a society can in general spring up only where 
several subordinate societies have prepared its new life, so 
again can a society generally only be formed out of others 
of a similar nature, and its development and transition 
from one form into another can be effected by imperceptible 
stages only. In addition to this, every society — ^the number 
of whose members has grown, owing to their natural 
increase, so large, that all of them can find no place within 
it, and which, in consequence thereof, is compelled to emit 
swarms of emigrants, or to break up into parts, forming 
themselves again into independent societies — can give birth 
only to societies similar to itself. The several groups of a 
consanguineous society will, in their turn, be consan- 
guineous societies, tribes will give rise to tribal societies, 
the colonies of communal states will themselves become 
communal states, and societies drawn from natiofas will, 
^hen settled in new quarters of the globe, again become 
nations. 

§ 65. The main difference between societies and in- 
dividual organic beings consists in this, that the component 
elements of a society are in themselves independent in- 
dividualities, whilst individual organic beings cannot be so 
divided up, that each part taken separately can again 
become an individual in itself; and it is owing to this that the 
individuality of a society is of a different order from that 
of the individual man. This divergence is increased by 
the fact, that the consciousness and will of a society and 
the assertion of its individuality are not uttered through 
the totality of the society, as such, but can only be expressed 
through the agency of single individual members. Social 
consciousness and will can be formed from the conscious- 
ness and will of the individuals composing the society only 
through an abstraction ; whereas, in the case of an organic 
separate individuality, the soul of the individual does not 
spring from the union of a distinct consciousness of each of 
its parts, but presents itself as an independent whole, 
corresponding with the sum of the functions of his life. 
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If, therefore, the individuality of a society, composed of in- 
dependent individuals, is, in consequence of this difference, 
of a higher order than that of the natural individual, the 
tie binding together the constituent elements of the society 
is again much slighter — although no less real — there, than 
in the individual. For public interest, public conscious- 
ness, and public will, developed from them, are not 
simply the sum of the individual conceptions of the mem- 
bers of the society, but are accompanied by the expansion 
of these conceptions, containing, as they do, such elements 
as cannot be found in their entirety in any individual sphere 
of interest, and which, in the absence of the social tie, 
could neither have been formed nor recognized. Indeed, 
the individuality of natural individuals can be met with only 
in the more highly-developed forms of organic beings, for, 
in such as are of a lower order, we experience merely the 
presence of a vague and more general sentiency, from which 
arises only a disposition tending to adaptation to circum- 
stances, whereas the capacity for clear will and conscious- 
ness can only follow the development of distinct organs 
and senses, the intermediaries of clear perception and 
thought. In societies of different levels, beginning with 
those spheres in which public interest and its attendant 
activity show themselves exclusively in the shape of the 
selfish aims and endeavours of some single individuals, and 
ending with those ideal constitutions in which the attain- 
ment of the social aim is according to the conviction of 
every member of the society a condition of his own pros- 
perity, we likewise find a lesser or greater degree of 
ability to assert thie consciousness of the entire community 
with regard to its situation, and to enforce its will in 
accordance with its circumstances. 

The chief obstacle to the recognition of the individuality 
of a society lies in the familiar idea that, because a single 
person may, in exceptional cases, be able to exist indepen- 
dently and isolated, and frequently passes from one society 
to another, the preservation of the individual is independent 
of that of the society. This is a view still more corrobo- 
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rated by the artificial explanations proceeding from the 
school of the law of nature as to the origin of society, 
explanations founded upon the hypothesis of the condition 
of nature, according to which society was the result of a 
Yolmitary contract, entered into by individual?, who up to 
that time had been in no wise connected with each other. 

But all these suppositions and explanations, drawn from 
phenomena developed in society and formed in the course 
of its existence, are, in their attempted application to 
individuals outside society, based upon an optical illu- 
sion. For, where a single individual maintains himself 
for a time against external nature, he owes his preservation 
to those qualities alone, which he has acquired through his . 
education in society, and, where greater numbers of men 
are concerned, a condition outside of society can neither 
be practically proved nor yet even logically imagined. 
Voluntary association always presupposes discipline and 
capacity for organization, which are only the result of long 
social co-existence, and we can therefore as little conceive of 
it as a postulate in explaining the formation of ties beyond 
the pale of society, as we can the creation of a living body, 
by mechanically compounding it out of inorganic substances. 
The testimony of history, too, proves convincingly that in 
flourishing societies their members increase from generation 
to generation ; whereas, when societies decay and crumble, 
their members perish together with them. Whenever, in 
the annals of humanity, mention is made of the loosening, 
or violent rupture, of the ties of some great social organi- 
zation, it is always accompanied by the record of a corre- 
sponding decrease in the number of mankind ; and even 
to this day we know of no other serious standard, by which 
to jadge of the justness of any social organization, than by 
the ascertainment of the number of its members and of 
the increase in their wealth, their intelligence and their 
spiritual and material welfare. The isolated individual, 
therefore, no matter how complete and self-sufficient he 
may seem, cannot maintain himself independently and 
unsupported, and is, by very reason of his being, as in- 

8 
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timately bound to a society, as are the separate cellules of 
an organic being to its whole body. For the separation of 
an individual from a given society prevents him from 
securing those principal vital interests, the benefit of 
which had attracted him to that very society. Those wants 
of his which he most strenuously endeavoured to satisfy 
can be gratified no donger, and, in consequence of this, he 
sinks from that higher level of life to which he could raise 
himself only whilst living within such social organization, 
and finds that the baneful results of his separation deprive 
him also of the possibility of gratifying other wishes of his. 
And this is natural ; for the individual, who for the pur- 
pose of securing his vital interest, joins a society, that is, 
lives within its sphere, necessarily submits to the law of 
mutual inter-dependence, and becomes accustomed to the 
division of labour and to the rendering of services to others 
as well as to the expectation of services in return, and if he 
once stood outside of society, would have to renounce all 
these benefits, and being thus alone, would generally be 
unable to supply them. Indeed, the law of the differenti- 
ation of organs and functions applies in general to every 
organic being, and, for this reason, with the natural indi- 
viduals as well as with societies, the capacity of action of 
their several members grows more and more one-sided and 
limited in its scope. It is true that the character of a vital 
interest, holding a society together, depends upon the degree 
of the development of the members composing it ; yet it is 
not this last in itself, but the postulates of the former, which 
determine immediately the organization of the society and 
the expansion or contraction of its sphere. This latter, 
again, is the circumstance which is conclusive as to the 
question whether its members are obliged to make larger 
or lesser sacrifices in its interest, and whether their well- 
being is advancing or declining. That this is so, is proved 
in turn by the phenomena of the different phases of the 
course of life of societies. 

§ 66. A society certainly does not spring up perfect and 
all complete, nor does it remain always the same and un- 
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changed. It is the result of deTelopmentt passes through 
several phases in its separate course of life, and succes- 
sively presents the spectacle of growth, of stagnation, and, 
finally, of dissolution. 

Every society can, in truth, only start from the initiative 
of single individuals. Its transformations are the conse- 
quences of those relations which are formed between the 
individuals belonging to it, in conformity with the vital 
interest binding it together, as well as with the organization 
conditioned thereby, mth reference to the conceptions and 
activity of the individuals. The origin of a society depends, 
properly speaking, upon the recognition of the vital interest 
forming its foundation. This process takes place, whenever, 
within the sphere of primitive undefined society, or of a 
society already established, some human want which has 
become of main importance at a certain period of culture 
cannot be duly satisfied. Hence arises general dissatisfac- 
tion, which, however, has, as yet, no definite and conscious 
aim, and hence a vague feeling of some want, occasioning 
various and almost instinctive efforts to effect changes in 
the established relations, and to transform them in con- 
formity with the growing desires of the members, con- 
scious in part only, and without being capable of taking 
a clear view of the results and consequences of the en- 
deavours for the satisfaction of their aspirations thus 
aroused. Upon the minds of a few persons, however, a 
consciousness of those relations begins gradually to dawn, 
in which the securing of the vital interest forming their 
object is confronted with the existing circumstances ; in this 
manner, there arises a corresponding ideal, as the fancied 
picture of the condition consequent upon the assertion of 
this vital interest This ideal is subsequently proclaimed 
as an aim of life, and takes shapes more or less definite, until 
finally, after many fruitless attempts, it falls to the lot of 
some transcendent genius, who, inspired with enthusiasm, 
devotes his life to the realization of this ideal, to discover 
those internal conditions, involving the necessary spiritual 
and moral transformation of men, as well as those requisite 
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external conditions, which demand a change in existing 
circumstance and modes of conduct, and upon which the 
realization of the ideal may be effected. This is the part 
of the great pioneers of civilization, of the founders of 
moral, religious, and state systems, and of the originators 
of societies, who form the nucleus of crystallization, around 
which vague desires and endeavours, in a state of liquefac- 
tion, as it were, assume definite shape and organization. 
Frequently their labours prove vain, and the tender shoots 
of such an incipient society perish on an ungrateful soil, or 
are frowned down by unkind fate. But, if the interest, pro- 
claimed as the ideal, be actual and vital, the effort to secure 
it will not cease. That happy concurrence of circumstances — 
the precise moment of which is indeed a matter of accident, 
and cannot be foretold, but yet which is always sure to 
come, whether sooner or later, with regard to wants of a 
permanent value to humanity — will arrive, when success will 
crown the efforts, the scattered seeds take root, and a per- 
manent sphere of society will open out for such, as recognize 
that particular interest as the substratum of their Uves> pro- 
claim apostle-like its principles, subordinate their prac- 
tice to its demands, and accept the ties and the mutual 
inter-dependence necessary for the attainment of its ideal. 
Thus the first sphere of the new society is formed. Its 
principle presents itself as the vital interest peculiar to that 
society, and, corresponding with it, public interest and a 
certain, although narrow, structural organization is at the 
same time called into existence. The subsequent growth 
of the society depends afterwards upon the degree of attrac- 
tion exerted by the vital interest forming its common tie, 
and upon the accession of larger or smaller masses of 
individuals to its sphere. 

These new elements may not all of them at once clearly 
recognize the importance of the society, but they instinc- 
tively contribute to its success, whilst the immediate followers 
of its founder, and the heirs of his vocation, are themselves 
becoming more and more imbued with a clearer conscious- 
ness concerning the task and circumstances of the society, 
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the neceBsaxy amending and completing of its organization, 
and the conditions of its development. Already at this 
early stage of the consolidation of a society, however, 
some class distinctions are apt to arise between its leaders, 
who are possessed of definite consciousness, and who are 
the exponents and representatives of public interest and 
public will, and the mass of its members, who are guided 
in their conduct by indeterminate feelings, and by senti- 
ments of piety and wilhngness towards those at the head 
of affairs. But in all of them there becomes gradually 
developed, consequently upon their self-adaptation to the 
demands of the new society, that discipline and sense of 
co-operation, without which the maintenance of this their 
co-existence, and the proper division and combination of 
their labour, would become impossible. Yet, as soon as a 
new society has been thus formed and developed, it must 
unavoidably engage in a struggle against all those concep- 
tions, habits, and inclinations which have sprung from 
selfish interests hitherto gratified within the established 
spheres of the antecedent dominant society ; for it is only 
by slow degrees that new modes of proceedings, new con* 
ceptions of life, and the new directions given to activity, 
which now appear desirable, will replace the habitual ones 
which derive their main strength from selfish acquiescence 
in the existing state of things on the one hand, and from the 
indolence which follows tradition on the other. The phases 
of the struggle greatly differ, and they are more or less 
varied and protracted, according to the importance of the 
new vital interest, and to the greater or' lesser proportions 
assumed by the transformations occasioned by the novel 
social organization. The fulness of time, however, at 
length arrives, when the constitution of the new society 
becomes thoroughly established, and its principle is looked 
upon by general admission as one of first importance 
amongst the generally conceivable vital interests of the age. 
At this stage the new society assumes its ruling garb, now 
presenting itself as the state, in which form it realizes and 
maintains the conditions of its existence and development 
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as compulsory law^ on the basis of public consciousness, and 
by means of the public will and force. 

§ 67. The society, however, having become a state, has 
not yet ended its course of life. It is compelled to employ 
force as long as there are turbulent elements opposed to it, 
which do not attach themselves to its principles, nor recog- 
nize their share in the interest forming its common tie, nor 
yet adapt, of their own accord, their conduct to its conditions 
of life and to its law. But gradually the consciousness 
of the benefits derived from the society grows common pro- 
perty ; tradition and custom next sanction and facilitate 
the proper means of action, and the necessity for asserting 
its authority by force becomes more and more restricted, 
when the voluntary co-operation of every constituent 
element is insured by the circumstances above mentioned. 
Thus gradually does the necessity of external coercion for 
the purpose of upholding the fabric of the society vanish 
with the development of the internal ties, and a society 
reaches the highest point of public utility and renders the 
participation in its blessings by all those belonging to it 
most complete, when its organization — ^founded no longer 
on the compulsion of law, but on universal public convic- 
tion — ^includes the widest sphere, compatible with the 
nature of its fundamental principle, and with the vital 
interest, forming its centre, with which the individual vital 
interests of all the members have become identified. 
Henceforth its part as an independent society is done, and 
it ceases to exist as a separate individuality and organiza- 
tion ; for, as a matter of course, some other society of a 
wider sphere and of a higher order has meanwhile become 
dominant, a society within which it takes its place merely 
as an organization of self-government, and, later, as one 
resting upon the security of private law alone. 



CHAPTER VII. 

THE MUTUAL RELATIONS OF THE SOCIETIES. 

§ 68. With the development of man, interests too 
change. Increase in knowledge, a more rigorous discipline, 
and a higher capacity of organization show the attain- 
ability, desirability, and necessity of aims, which, in 
periods more remote, could not hare been conceived at all. 
Hence, new kinds of vital interests and new kinds of 
societies arise, whenever a society embodying some vital 
interest has become completely developed, and the activity 
conforming to its conditions has become part and parcel of 
the nature of those belonging to it, and has thus grown 
almost instinctive with them. But men, unequal in capacity, 
consciousness, will, and self-command, are no less unequal 
in their development, and consequently the vital interests of 
individuals living in one and the same sphere may diverge 
and tend towards various societies. One individual alone 
even may cherish various vital interests, and thus at one 
and the same time be attracted to different societies. This 
gives rise to the phenomenon, that vital interests of various 
orders and societies of various orders, with relation to one 
and the same sphere, may simultaneously arise and thus 
occasionally collide. For the spheres of these societies do 
not simply touch, but frequently intersect each other, and 
this in a hundred ways. 

§ 69. Naturally, the order of a society does not depend 
upon the degree of its development and organization, but 
upon the order of the vital interest which has produced it. 
The different orders of the vital interests are again deter- 
mined by the degree of connection in which they stand to 



120 SOCIETY. 

the individual interests. In proportion as such a special 
vital interest presents itself as the sum of more concrete 
and fewer, but more pressing and direct, wants, it will be 
of a lower order, and more able to unite a mass of less 
cultured individuals. The social circles forming around it 
will also be narrower, but these formations will likewise be 
more universally present in the earlier period of human 
development. 

A vital interest of a higher order, on the contrary, being, 
as it is, of a more mediate character, requires for its assertion 
a greater number of antecedent evolutions, a greater capacity 
for co-operation, and a more complicated organization, and 
may become the centre of societies of a wider sphere and 
embrace a larger number of members ; yet, as it is only 
accessible to those who have attained a higher degree of 
culture, we meet with it in fewer places in history. 

§ 70. A vital interest and a society of a higher order 
may, therefore, embrace the totality of an interest and of 
a society of an inferior order ; for, indeed, the development 
of the latter always precedes the formation of those of a 
higher order, and serves as their foundation. But, con- 
versely, a fully developed society of a higher order cannot 
be fitted into the sphere of a society of an inferior order ; 
it will check parturition as long as its position remains sub- 
ordinate, and its members are as yet unable to triumph over 
the lower society, and to bring about the complete victory of 
their own recognized vital interest It does not, however, 
follow that, where a society of a higher and one of an 
inferior order oppose and contend with each other in one 
and the same sphere, the former will invariably come out 
victorious. Societies in their contentions do not derive their 
main strength from the objective value of their funda- 
mental principles, but from the attachment and tenacity of 
the individuals adhering to them. That society, therefore, 
will prevail, which is relatively the most important, whose 
<;entral vital interest satisfies the widest range of the most 
strenuous endeavours at a given period, and within a given 
fiphercy and whose conditions of existence are consonant 
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with the consciousness, discipline, and organizing capacity 
of those composing it. In a word, at the point where as 
yet but few are capable of appreciating the higher interests 
of life, and where but a small minority are so constituted 
as to answer the requirements of a superior society, a 
society of a higher order will be compelled to remain for the 
time being within the limits of a society of a lower order, 
and to develop only to the degree allowed by the order of such 
an inferior society. That society, however, which groups 
itself around the vital interest of a preponderating force — 
no matter of whichever order it be — ^becomes, in triumph- 
ing, the dominant society, the society of the state, until 
another society representing interests of greater import 
again gains the upper hand, and, putting an end to its 
dominant position, remands it to an inferior station, a 
process which in the course of the regular and uninter- 
mpted development of civilization is invariably attended 
by the victory of interests of a continually higher order. 

§ 71. The dominant society of the state contains, 
accordingly, within its circumference twofold subordinate 
societies, namely, those whose rule has already declined, 
whose development had been of anterior date, whose sphere 
is more contracted because of their inferior order, and 
whose principle, consequently, may still at any time be 
conveniently and fully asserted within the province of the 
aims of the higher dominant society; and those again, 
which, being of a higher order than itself, are still in course 
of preliminary development, and are able to assert but in 
part as yet their vital interests in opposition to the dominant 
vital interest. The dominant society is engaged in con- 
stant struggles against the latter, for they are, from the 
nature of things, fraught with danger to the future of the 
dominant society ; whilst, as to the subordinate societies 
that have declined from rule, there is no further occasion 
for contention, because their full protection is even more 
assured within the sphere of the higher interest of the 
existing society, than at the time when they themselves 
were dominant; for the dominant society now assumes 
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also instead of them the struggle against hostile elements, 
and permits them to dwell in peace within its precincts. 
Since then, the dominant society of the state expresses the 
conditions of its own existence in its rales of law, and 
asserts them in the order established by it, the subordinate 
developing societies present themselves as hostile to the 
law, and as imperilling the actual order. Subordinate 
societies of an inferior rank, on the other hand, appear as 
secondary agencies of the social order, and as placed under 
the protection of the law. 

These circumstances determine the forms assumed by 
the various subordinate societies within the sphere of the 
dominant society. The attitude assumed by a society of a 
higher order in the course of its development is— owing to 
its inability to secure its interests duly side by side with 
those of the dominant society — antagonistic to the interests 
of the state. The spheres of its interests, therefore, 
standing outside the protection of the law, seek to assume 
such forms as might insure their toleration. Hence they 
appear as voluntary private combinations and associations, 
secluded at first as much as possible from publicity, and 
are only able but gradually and slowly to organize according 
to their proper claims, in proportion as they have attained 
a condition of developing powers of resistance such as to 
oblige the dominant society to come to terms with them. 

Societies whose rule has declined, on the contrary, pre- 
serve, to a great degree, their own organization, as far as it 
can be fitted into the sphere of the dominant society, and 
even present themselves as convenient organs for the 
purpose of assisting to realize on behalf of the dominant 
society, and within their own spheres, tasks, which pass 
beyond their proper aims. Consequently, there still 
attaches to them a public character, not indeed that of 
state-spheres, but of spheres of self-government, and in 
this manner they are supports and pillars of the existing 
order. Hence we find that several such subordinate 
societies frequently range themselves by gradations and 
degrees under the dominant society as spheres of self- 
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gOTermnentf until at length the lowest correspond with 
some yital interest, long since secured, of such a general 
nature, and the conditions of which have become so simple* 
that for the purpose of securing the co-operation of their 
members they demand from the dominant society no other 
aid but that of private law ; on the other hand, however, 
they themselves have ceased to be direct sources of strength 
or organs on behalf of the state, and figure merely in the 
domain of private rights unreservedly abandoned to public 
liberty. 

§ 72. It is, therefore, manifest that, with the exception of 
the most primitive societies, no perfectly simple and homo- 
geneous society can in general exist, and that every dominant 
society is compelled to yield up a field within its own 
sphere to numerous societies of a higher and lower order, 
which stand in various relations to it, and have but one 
feature of resemblance amongst themselves, namely, their 
common subordinate position. 

To the superficial observer, and in the ordinary use of 
language, the boundaries of these different subordinate 
societies merge and resolve themselves into a general 
unity, and thus society in general appears as a notion 
contrasted with that of the dominant society of the state, 
whilst, as regards the latter, its character as the state is 
the only one taken into account. But as the state itself is 
only one of the phases in the course of life of a society, and 
every state is inevitably only the form of some dominant 
society, the subordinate spheres, in their turn, also represent 
only some other formations of various societies ; the 
semblance of their external unity being produced merely 
by the common frame of the dominant society embracing 
them, and likewise defining their limits. 

All these societies are engaged in constant struggle 
amongst themselves, each of them strives to attract to the 
service of its own principle the individuals composing the 
sphere of the dominant society, and to shape their conduct 
in conformity with the conditions of its proper existence. 
The order and the law of the dominant society of the state, 
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meanwhile^ Bets limits to these forces which threaten it 
with dissolution, and maintain that temporary state of 
balance between the subordinate societies, which results 
from the proper relation of the vital aims of various orders 
to its own vital interest, and to the conditions of its own 
existence, and which corresponds with those prevailing 
conceptions and those capabilities of co-operation, which, 
for the time being, best answer the intellectual and moral 
qualifications of its members. It is owing to this reason, 
and to one which is closely related to it, — that the force 
of attraction of the various vital interests is brought to 
bear upon the members of one and the same sphere, — ^that 
the limits df subordinate societies assume that apparent in- 
distinctness, owing to which it is only close observation, 
and the analysis of phenomena, that enables us to clearly 
recognize the diverse factors, otherwise seemingly homo- 
geneous, which in truth produce within the dominant 
society incessant currents of formation and dissolution. 
The strength of the society of the state is taxed to a con- 
siderable extent by fulfilling this its task of ruling, sub- 
jecting and reconciling the various subordinate societies, 
although as to each of them in different degrees, and it is 
exactly this circumstance that determines its conduct with 
regard to each single subordinate society. Thus, no great 
display of power is needed in the management of those 
societies which either are just passing through the first 
phases of their development, or which, already long ago 
reduced to subordination, have quietly settled down in their 
proper spheres. The most serious struggle the dominant 
society has to maintain is, on the one hand, with societies 
as have developed to such an extent that they themselves 
are already striving for rule ; and, on the other hand, with 
such as, having just descended from their dominant position 
in the state, are not yet conscious that the rule has irre- 
trievably passed away from them. Hence, those moments 
which cluster around the circumstances of ascending to, or 
of declining from, rule are of the greatest importance during 
the life and formation of societies. The clear recognition 
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of these momentB, however, reqaires more particularly a 
thorough investigation of the constituent elements of 
societies. 

§ 78. Besides the internal contentions between the 
dominant society and the subordinate societies, there is yet 
another struggle going on within the sphere of each of 
these societies, between the members respectively attached 
to them, with regard to their participation in the advantages 
resulting from the vital interest of their respective societies ; 
and this individual rivalry between the members of each 
society adds considerably to the complications arising from 
the mutual contentions of the societies. All struggles 
between the societies can no doubt be ultimately reduced 
to a strife of individual forces, only that through the social 
organism these forces are combined in public consciousness, 
public will, and public power, and that, accordingly, in 
cases of the struggle of different societies, their antagonistic 
members contend with each other not singly and imme- 
diately, but only indirectly. The interest of the individual 
is, indeed, through all the phases of this struggle, identical 
with that of the society of which he considers himself 
particularly a member; for the selfish individual, who 
looks but to his own interest, and tries to shirk public 
duty, does not thereby ultimately advance his own benefit, 
bat only that of the members of the competing society. 
Owing to his egotistical conduct, his proper society is not 
able, as against the other societies, to display the strength 
it might otherwise have put forth, and is thus less prepared 
to assert its own principle, nay, is even compelled to adapt 
itself to the requirements of a vital interest of a nature 
different from his own. The self-sacrificing individual, on 
the contrary, whilst he apparently yields up his own 
advantage, increases the chances of his own welfare and of 
that of his fellow members, in that he contributes to the 
assertion of his chief vital interest. But in the struggle in 
which the members of a particular society within the 
pale of their own society engage, for the purpose of 
securing for themselves the most advantageous position in 
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connection with the conditions of existence of that society, 

a/ ' 

individual considerations and forces are strictly and directly 
opposed to each other. This struggle, however, assumes 
importance in the contention of the various societies in one 
respect only, namely, in the fact, that the individuals who 
are most thoroughly imbued with the consciousness of the 
conditions of life of a society, and are best fitted to adapt 
themselves to the requirements of its social life, are able, 
by fulfilling the duties of social leadership, at the same 
time to secure most completely their own interests. Thereby 
the services rendered to the society, and the rights obtained 
and enjoyed within that society, become so intimately con- 
nected, that they can be but temporarily separated from 
each other, and even then, only to such injury of the 
society, as is sure to recoil before long with evil consequences 
to the privileged members themselves. 

§ 74. These phenomena are all the more important, as 
the consciousness of, and devotion to, the vital interest, 
and consequently the participation in the public con- 
sciousness and public power of a society, are of necessity 
imequally divided amongst its members. And the more 
the sphere of the society expands, and — during the various 
phases of its struggles with other societies — stands in need 
of singleness in the direction of the forces at its disposal, 
and of a consistent and uniform settlement of its law and 
order, the greater will be the difference in the parts assigned 
to the members of the society, and the fewer, in propor- 
tion to the mass of the members, will be the number of 
those who possess power. Accordingly, as the ratio of the 
consciousness of the members is continually varying during 
every phase of the development of the society, the manner 
of expressing it and the external structure of the society, 
change too, in analogous fashion. The most remarkable 
transformations that take place in this respect coincide 
with the period at which some particular society becomes 
dominant. For, at such a moment, the sphere of the 
society widens, and the number of its members increase out 
of proportion to the spread of the consciousness of its 
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principle, and to the degree in which the ability of adapta- 
tion to its requirements can .gain ground, since the society 
at that stage absorbs others by force, and establishes the 
aatbority of its law over such persons, too, who, owing to 
their own conceptions and aims, are, from the nature of 
things, as yet unable to feel any attachment for it. The 
degree of consciousness in a society which has but recently 
obtained rule, seems, in comparison with its sphere, slighter 
than the proportion possessed by it shortly before its acces- 
sion to dominion, although it has actually increased rather 
than decreased. The true reason for this apparent change 
consists in the fact, that the consciousness has become con- 
fined proportionately to a smaller portion of the mass of the 
individuals belonging to the society. In this way only can 
the formation of aristocracies and of privileged classes, 
which being better fitted for the performance of some 
essential social services were also obliged to render these 
services in their own interest, be explained. But, as soon 
as the rule of a society is established beyond all doubt, 
and has become unassailable, such privileged conditions 
must cease, because the reason for them has also ceased 
from the very instant, that the services due to the preserving 
vital principle are equally incumbent upon everybody, and 
as soon as every member of the society has equal rights 
amongst the conditions of its existence, owing to the estab- 
lishment of its law and order. 

§ 75. This starting up of such privileged conditions, 
and of their merging again into the general level of 
society, of the consolidation of aristocracies, and of their 
absorption by democracy, the conspicuousness of in- 
equalities and their abolition, does not, in fact, run quite 
regularly and smoothly, but is intricate and complicated, 
owing to the struggles between the dominant society and 
the subordinate societies, and to various societies attaining 
the rule by turns. 

The aristocracy of societies in the course of development, 
which assume the rule and organization of the state, is not 
in the main composed of those elements, which took the 
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lead and enjoyed the privilep^es of the society preceding them. 
For the aristocracy of a given society cannot, in general, 
he dissatisfied with the existing order, since those who fully 
agree with the principle of the dominant society, and who, 
in the service of its vital interest, stand at its helm, alto- 
gether attribute less importance to such aims as cannot 
be satisfied within it. But few of them are disposed to give 
up their advantages in favour of a new society, of a yet 
uncertain character, and to promote its organization; 
although dissatisfied aristocratical members generally 
take the lead in revolutions. A progressive developing 
society, on the other hand, usually owes its origin to such 
persons who, although familiar with the aims and con- 
ditions of the dominant society of the state, strive after 
higher ideals, the attainment of which they cannot hope 
for within the actually ruling society. They are joined, for 
the most part, by individuals recruited from the class of the 
poor and oppressed, who value but little those advantages 
which are afforded by the existing order, even though it 
constitute a decided progress upon the antecedent condition 
of things, and who prefer to place their hopes in what may 
he realized in the future. Hence, since the aristocracy of 
a society is always composed of its most energetic and 
conscious members, the privileged of the new society array 
themselves against those of the antecedent society, even if 
derived in part from their body. They have an additional 
advantage over the latter, in the enthusiasm arising £rom 
the heat of attack, which in its momentum is always 
superior to the devotion displayed in mere defence ; and 
they are all the more hearty in their onslaught, seeing that 
they occupy a more privileged position with regard to their 
own society, than the established aristocracy of a society 
more settled in its character, and now gradually melting 
down. 

But, again, when the new society becomes actually domi- 
nant, and, in transforming the former society of the state 
into its mere organ, ahsorbs and assimilates at the same 
time a large portion of its organism, while as yet unable 



CONTINUITY OF ABIST0CRACIE8. 129 

to create an independent body of law and an order of its 
own, the members of the former aristocracy obtain, under 
these circumstances, a chance to maintain their customs 
and traditions as far as they conform to the new state of 
things, and, by amalgamating to a great extent with the 
new aristocracy, to assert their privileges and influence 
during the new era also. This accounts for the continuity 
of aristocracies, which is one of the most striking pheno- 
mena in history, and which would menace humanity — 
especially in periods of higher culture — with an almost per- 
manent division into two classes, were it not for the effect 
of counterbalancing agencies, which disturb this continuity. 
Amongst these agencies may be enumerated the constantly 
widening sphere of public sentiment, giving unceasingly fresh 
impulses to democracy; and, further, the circumstance, 
that the varied interests of different societies necessitate 
the employment of a great variety of abilities and furnish 
spheres of action for which the members of the former 
aristocracy are, by the character of their inherited capacity 
and dispositions, naturally less qualified than are the fresh 
elements. To this may be added that, parallel with the 
development of mankind, the average level of man's intelli- 
gence becomes also raised, and that, with the heightening 
of the intensity of progress, its influence upon the masses 
also gains ground more rapidly ; and, finally, that the in* 
herent power of the abilities, as well as the development of 
individuals, endowed with conspicuous qualities, always 
increases in conjunction with the enlarging of the scene on 
which they arise, and in which they are called upon to 
assert themselves and to play their part. 

§ 76. An insight into these agencies permits us to infer 
what connection subsists between the degree of develop- 
ment of societies and their circumstances and form of 
government. 

At its origin a society invariably contains all the three 
elements from the seeds of which monarchy, aristocracy, 
and democracy spring. The initiative of the individual, 
imparting its first impulse to the formation of every society, 

9 
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leaves behind it memories of a monarchical character, and 
furnishes the principal argument in justification of monar- 
chies arising at subsequent periods. The champious, 
heroes, and martyrs of the early periods of a society are 
the germs from which its future aristocracy sprouts ; for, 
although privilege is at first conferred on personal merit 
only, yet, in the course of centuries of struggles, the 
traditions of leadership create a compact class, which 
frequently grows to be exclusive. Finally, the mass of 
believers and followers, who by their accession constantly 
enlarge the sphere of the society, form its democratic ele- 
ment ; an element which, during its most primitive phases, 
manifests voluntary devotion to individuals who become 
conspicuous in the common ranks, and which only subse- 
quently, and by slow degrees, awakes to the consciousness of 
its rights and obligations when more complicated situations 
arise, consequent upon the contentions between different 
societies. This element can only attain power when the 
relations and the structure of a society have become quite 
clear and translucid, and when no difl&culty is experienced 
in generally recognizing and adopting its general conditions 
of existence. Hence the government of every society is, in 
its course of transitions, at first of a monarchical character, 
and only much later adopts a democratic character ; it is 
^.ristocratic during the periods of the struggles of develop- 
ment, especially in case of the greater vehemence and 
obstinacy of these struggles. The moment, however, that 
an aristocratical society becomes dominant, it changes 
again permanently into a monarchical society; partly 
because it needs a uniform leadership as long as the 
question of reconciling the new and old conditions of its 
existence is not yet determined, and partly because its prin- 
ciple requires an individual representation and expression 
in confronting those new members who have been un- 
willingly forced into its sphere, and can be kept there only 
by dint of coercion ; and, finally, because the habit of, and 
the taste for, strict discipline, which has been acquired 
during protracted struggles, have prepared the minds for 
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obedience and feelings of loyalty towards a person em* 
bodying the sovereignty. Again, the government of a 
society that has been dominant for a long time becomes 
democratic, but it degenerates into despotism whenever its 
existence is threatened by the springing np of a new society. 
At all events, by dangers of an unknown character, and 
amidst circumstances of difficulty, a tendency is produced 
to resort to extreme measures in order to avert peril; 
thereby mistrust of all the modes hitherto practised in the 
direction of the affairs of the society is engendered, and the 
ground prepared for the absolute rule of some single indi- 
vidual, which rule, founded as it is on no principle corre- 
sponding with the regular organism of the society, conforms 
merely to accident and convenience. 

Accordingly, the form of government obtaining in a given 
society does not depend so much upon the elements dis- 
pensing public power, and their intentions with reference to 
its formation, as upon the circumstances of the societies, 
and of their constituent elements; nor do its changes 
depend upon the character of the anterior government, but 
upon the degree of social development. The difficulty of 
determining the laws governing the changes thus taking 
place becomes even greater, if we take into consideration 
those structures merely with which we meet in the domi- 
nant society of the state, and which stand out therefore as 
forms of state-government. Their sequence does not consist 
of separate phases of a uniform course, but of different 
and independent developments of societies relieving each 
other in governments, and ranging themselves side by side. 
Thus external agencies — not connected with the essence of 
these developments — are of importance with regard to 
their sequence. Such factors are, for instance, involved in 
the questions, whether some particular society has attained 
to rule after a hard and protracted struggle, or after a short 
and easy contest ; whether the conditions of the assertion 
of its principle and of its law and order have already been 
effectively prominent or not; what amount of exertion it 
requires, to follow the clue to the mazes attending the cir- 
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cumstances of its existence ; whether it remains dominant 
for a longer or a shorter period ; and, finally, whether its 
elements settle down in peace, or whether, continually dis- 
turbed in their rest by ceaseless contentions, they are sub- 
jected, as it were, to the effects of continual fermentation. 
The possibility of the forms of government being logically 
developed from each other, and of their describing a regular 
cycle, is moreover interfered with by the fact, that the 
dominant societies are not only obliged to contend with 
subordinate societies within their own sphere, but that they 
live, in addition, in a state of active rivalry with other 
ruling societies existing at the same time. 

§ 77. The dominant societies do not indeed exist isolated 
from each other, nor are their spheres unlimited. The 
circumstances of mankind are too varied, its development 
is too unequal, and the assertion of the different influences of 
the diverging relations of external nature too great, to admit 
of any identical vital interest being generally of equal im- 
portance at one and the same time ; and this is true of all 
humanity. Hence, societies of an entirely different cha- 
racter develop simultaneously in different places, but in 
course of time there nevertheless arises the possibility of 
mutual contact and mutual action and reaction upon each 
other between these different societies, and hence of mutual 
contentions. Yet, if even within the same sphere of 
civilization there prevail identical ideas and endeavours^ 
and the attraction of the respective fundamental principles 
of society prove of equal force, this circumstance affords no 
certainty that, in consequence thereof, any single society 
will arise, having a common sphere corresponding with that 
of the common principle, for generally several societies of 
of the same character develop side by side. There are 
many reasons for this. In the first place, although a 
number of people living in different parts of a large terri- 
tory may have attained the same level of civilization, they 
must be still subject to be differently influenced by divergent 
external circumstances. Then, again, societies are like 
individual organic beings in this respect, moreover, that 
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their proper size and limits of growth are determined, not 
merely by external agencies, but by the exigencies of their 
internal organism. In the last place, public power and 
public consciousness, answering the vital interests of any 
given society, can increase and assert themselves with 
growing effect only so long as the possibilities of in- 
tercourse and mutual interaction between the members 
of that society exist. For, as soon as it oversteps these 
boundaries, the society, the vital interest and common bond 
of which is deficient in due strength, becomes enfeebled, 
and breaks up into parts. The externa] limits of a society 
depend, accordingly, upon the nature of the vital interest 
forming its common bond, upon the character of its organ- 
ism, and upon the degree of its development, and, besides, 
upon the efficiency of the means of material and mental 
intercourse it has at its disposal at a given time ; but at 
no time can its sphere be enlarged to such an extent as to 
swallow up every other society devoted to the same prin- 
ciple which it acknowledges. It is owing to this, that 
history always presents dominant societies of an identical 
character, and which acknowledge the same vital principle, 
and that not singly, but in clusters. 

Every dominant society is therefore surrounded by two 
different kinds of societies, both such as stand upon the 
very same foundation upon which it is itself built, and 
such as differ from it in principle. Between these societies 
the external form of intercourse is regulated by inter- 
national law, but at the core of all these relations, in what- 
ever guise they appear, there is sure to lurk some jealousy 
and matter for contention. Where the vital interests of 
neighbouring societies are not of a kindred nature, their 
opposition must grow irreconcilable and absolute, and the 
struggle can only terminate with the subjection of one of 
the contending societies, that is, with the reconstruction of 
the one worsted, in conformity with the principle of that 
neighbouring dominant society, which has proved -the 
stronger of the two. The rivalry of such neighbouring 
societies as own the same principles, on the contrary, finds 
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its limits in the consideration of those principles common 
to all of them, which form the cherished common property 
of a certain period of civilization, and are publicly pro- 
claimed as ideals of higher standing than the single objects 
of the several kindred societies, states, and nations, and a& 
dominant ideas of mankind. Hence arise the different 
standards applied by international law in struggles of a 
various character ; and hence, also, the attempt to maintain 
an international balance of forces within the precincts of a 
system of civilization which embraces states and societies 
founded upon identical vital principles, whenever the public 
conviction becomes general that, in endeavouring to expand 
to the injury of the others, they expose themselves to the 
danger of possibly undermining their own internal order, 
and of imperilling their common conditions of existence. 

§ 78. The unavoidableness of internal and external 
struggles, as indicated above, produces also a great effect 
upon the inner life of societies. It imposes upon every 
society the fulfilment of a twofold task ; firstly, the care of 
providing the means, the employment of which should 
enable it to secure the vital interests of its members ; and 
next, the keeping up of its strength, and rendering it avail- 
able for the purpose of maintaining its organism against 
other societies. 

The former function embraces the industries of peace 
and the production of material and moral resources, whilst 
the latter necessitates measures of defence and eventually 
of attack, thus embracing the arts of war. 

Both these functions are indispensable to every society, 
in whatever condition and at all times, but their respective 
importance varies considerably. This must be especially 
noted, for the performance of these different functions 
entails upon the society results widely differing in their 
character. 

Military activity demands an organization which can be 
subordinated to the guidance of a single will, which will 
render it possible for its inherent forces to be concentrated 
at any moment and to be employed on any side; an 



STRUCTURES OF SOCIETY. 186 

organization which requires strict external discipline, and 
which, necessitating as it does commands conscious in 
every respect — absolute directions issued from above and 
blind obedience rendered from below — ^necessarily leads to 
the centralization of the government of the society. The 
activity of the central power, accordingly, continually 
expands in a society of a preponderatingly military 
character. Even the tasks of production, which have to 
be fulfilled according to the exigencies of war, are sub- 
jected to immediate official control. Such a society always 
endeavours to find within its own limits, so far as possible, 
all the means of satisfying its own wants, and, fencing 
itself off against its neighbours, becomes more and more 
exclusive. Moreover, owing to the fact that the authorities 
absorb all important business, and that individual activity 
is thus restrained in every respect, the spirit of initiative 
wanes in individuals, whUst the inequality of the social 
classes goes on increasing and is ossified in a hierarchy of 
military grades. A society, on the contrary, in the life of 
which military activity plays but a subordinate part, and 
where the economical activity of the members predominates, 
attempts to assert the conditions of natural competition 
from the standpoint of the cheapest possible production, 
and of the most advantageous disposal. Such a society, 
moreover, by affording securities to public liberty, develops 
the inclination for individual initiative, and brings into 
prominence the features of individual self-reliance, and thus 
does not permit any expansion of the central power beyond 
the point at which this might be indispensable to the 
preservation of the society. In this way it affords room 
for self-government, whilst, owing to the various individual 
efforts continually counterbalancing each other, its order is 
being established almost unconsciously on an ever broaden- 
ing basis of equal rights. 

Thus two antagonistic types of social organization become 
formed, to each of which every society conforms in turn, 
according to the stages of its development, and indeed 
even at one or another period of its ruling stage, according 
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to its requirements as an independent state. The circum- 
stances which are decisive in this respect turn upon the ques- 
tions, whether a society is larger or smaller in extent — for the 
larger the sphere of a society, the fewer will be the points 
at which its foreign wars immediately effect the mass of its 
members — ^what character its intercourse bears to neigh- 
bouring societies, whether its vital interest is identical with 
theirs or differs from it, whether these societies are of 
equal or unequal strength, and, finally, what is the kind of 
organic structure with whose postulates its own form of 
government is in closest harmony. But as all these agencies 
mutually interact upon each other, it follows that the ex- 
planation of the actual phenomena of any society always 
presupposes a precise knowledge of the degree of develop- 
ment of that society, of its dominant or subordinate 
relations to other contemporary societies, of its form of 
government, of its connection with surrounding external 
societies, and of the organic type of its structure. 
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CHAPTER VIII. 



THE SOCIETIES IN HISTORY. 



§ 79. The historical application of the theory of 
societies demands, in the first place, an indication of those 
several vital interests around which mankind has grouped 
itself, and towards the realization of which its strength 
is employed. This, however, would seem to imply the 
enumeration of all the principal wants and wishes, and of 
all their possible groupings. These groupings are appar- 
ently innumerable, and yet, for theoretical as well as 
practical purposes, a comprehensive classification, em- 
bracing them all, is not so difficult as might appear at first 
sight. The great mass of human wants and wishes, 
although continually appearing in new forms and combina- 
tions, has in one or another form been immanent in man, 
ever since the first dawn of history, and remains unchanged 
in its ultimate elements to the end, through all the phases 
of civilization. Moreover, human nature itself undergoes 
a transformation, though only by slow degrees, and in the 
course of this process new wants arise, or rather pass 
from an inchoate and dormant state into full conscious- 
ness. Hence it becomes obvious that vital interests and 
fundamental principles of societies must not be under- 
stood as meaning merely single and isolated human aims, 
but that they are in reality connected clusters of interests, 
differing from each other less in their number and variety 
than in the mutual proportion of the elements entering into 
their composition, and owe their peculiar significance and 
colouring rather to the relative preponderance of one or the 
other of these elements, than to their positive number. 
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^-^hich remains pretty much the same, and increases only 
y^ gradually as civilization advances. As a consequence,, 
the leading v/tal interests differ also from each other by 
reason of the relations in which they stand to the concep-^ 
tion and views of the world ripe at a given period. Thus 
sociology is able to follow psychology in its method. In 
the division of mental qualities into a few principal groups, 
science, in spite of their highly composite character, starts 
from the proposition, that the difference of ideas and 
emotions observable in different individuals arises rela- 
tively but in a slight degree from the difference of external 
influences and impressions, which are on the average 
identical or very similar with everybody, but may be rather 
traced to the various modes in which they are associated, 
and to the results arising therefrom. In a like manner the 
bonds of human community can be resolved into a few 
groups of a conspicuous character, and their great variety 
recorded in history may be reduced to a few principal 
types, by adopting a classification, in which the character- 
istic peculiarities of the conception of the world current at 
given periods, and of the various degrees of culture are 
accepted as a basis for the division, due regard being paid 
to those modes of activity and of satisfaction of wants, by 
which the endeavours prevailing during those given periods 
are principally and immediately engrossed. The sum of 
interests exhibiting these peculiarities figures thus in every 
case as a chief and independent aim, while the subordinate 
and secondary wants and wishes only appear as modifying 
them more or less. These propositions hold true in spite 
of the fact that more than a single conception of the world 
may obtain with a body of individuals attached to some 
vital interest affording a foundation for a society, and that 
such a body does not always attain the same level of 
culture at all times and places. For the measure of man's 
rule over nature, and the degree of the attendant human 
consciousness are connected in such a way with the social 
relations of men and their capacity for organization and 
discipline, and the mental and moral qualities of men a& 
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well as of commnnities aro so inter-dependent, that the 
influence of nniform motives and modes of activity upon 
character and upon the ideals ensuing from them, fixes 
identical limits to the several societies composed of in- 
dividuals subject to those influences and to the complex 
cnrrents of ideas which regulate their further develop- 
ment. 

In this way the various views of life which may casually 
staxt up within all the societies attached to a particular vital 
interest resemble each other much more cloHcly than those 
based upon identical theoretical principles, but presenting 
themselves in societies different in kind. The direction in 
which any system of civilization advances, is invariably 
connected with the character of the fundamental interest 
of the society representative of it ; whilst the degree to 
which culture attains, always corresponds with the degree 
of the development of the society in which it prevails, and 
is therefore apt to be developed by means of the fullest 
maturity of such a society ; although in the case of societies 
of a lower order, their civilization, too, can, under the 
most favourable circumstances, rise to a but low level. 
Hence the divergence between the results of human en- 
deavours during different periods of history and with 
different populations is incomparably greater than that 
between the pains they have taken and the physical and 
mental exertions they have made to advance their objects. 
For success, for the most part, depends not upon the 
quantity of power employed to ensure it, but rather upon 
the purposes towards which the endeavours have been 
directed ; that is, upon the importance attributed to those 
aims in connection with the rest of ithe interests of human 
life. 

§ 80. Hence, the series of vital interests and spheres of 
society afford the spectacle of a si^quence, in which the 
conceptions, the conduct and the co-operation of mankind 
are being adapted to the requirements of those ideals of 
humanity which figure as its leading aims and correspond 
with its wants of a progressively higher order. Accord- 
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ingly, the incipient phases of development acknowledged the 
mastery of such a vital interest as was capable of being 
asserted within the most primitive, the most universal, 
and the narrowest, but yet the most completely intimate, 
sphere — a vital interest only to be realized in absolute 
community of life, and such as can only be conceived 
within the narrow limits of consanguineous ties, and within 
the confined, but closely-cemented frame of the society of 
kinship. This is followed by the aims to be realized within 
the sphere of local contiguity, and which, in addition to 
the postulates of external security and of conduct con- 
forming to rules of traditional usage, alike consolidated 
during the predominance of the ties of consanguinity, 
also require the establishment of conscious and individual 
division of labour and of a sense of harmonious life ; thus 
calling into existence the tribal and the communal society. 
Subsequently, the interests involved in the amassing of 
wealth for consumption, in selfish conquest for plunder, in 
the indulgence in luxury and in the gratification of the 
sense of power, become overwhelming, and in the society 
of conquest seek food for a greed of enjoyment knowing 
no bounds. 

The impossibility of allaying this hunger for unlimited 
power over others, on the one hand, and the burden of 
oppression, on the other, give rise, again, to ascetic aspira- 
tions ; and now the religious interest, striving after other 
worldly ideals, assumes a concrete form in the structure 
of the ecclesiastical society. The energy and self-reliance, 
however, manifesting themselves in the qualities embodied 
in nationality, which create the national society, find them- 
selves soon cramped in the austere and confined domain 
of the ecclesiastical society. The empire, again, which 
the national society, through the agency of science (per- 
fected by independent investigation, and by the free forma- 
tion and expression of convictions), acquires over nature, 
seems — whilst producing an instinctive sense of a general 
harmony of interest — to promise a future satisfying of all 
the economical demands within a society of a still larger 
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sphere than that of nationality; there seems to be held 
out the prospect of an era, although distant and uncertain, 
fondly looming up through the hopes of all times and 
nations, in which it will become possible to fully realize 
the moral ideals of mankind in the bosom of a universal 
society of humanity embracing and assuring the fulfilment 
of the loftiest of human aims, 

§ 81. All these fundamental principles of societies, and 
the societies clustering around them, become successively, 
and in turn, dominating; the evidence of history, the 
highest tribunal of corroboration, thus bearing witness to 
the inferences of theory. History is a testimony, however, 
to which systems of the most opposite character are in the 
habit of appealing ; as a rule, even the boldest and most 
abstract system of metaphysics gladly accepts, for the pur- 
pose of illustration, examples taken from the vicissitudes 
of mankind. But here, where it is not a question of reason- 
ing based on principles asserted to be independent and 
standing above experience, but one of inquiry as to whether 
the propositions deduced from the concrete attributes of 
human nature do actually correspond with the phenomena 
disclosed by the entire past of mankind, the comparison 
of the result of this inquiry with history must be efifected 
in quite another way, and from a di£ferent point of view. 
We are not permitted to proceed arbitrarily, and to explain 
the facts in the sense of the theory ; we must prove beyond 
a doubt that the theory, in its classifications and principles, 
does actually correspond with the groups and links of the 
phenomena ; and whenever the two are found to disagree, 
and history speaks more forcibly and with a clearer voice 
than the theory, the latter must yield and submit to cor- 
rection. 

True historical proof distinguishes itself from the arbi« 
trar J use of historical instances in this, that, whereas, 
in the latter proceeding, only a few cases tallying with 
the theory to be supported are taken into consideration, 
proper historical induction takes in as far as possible the 
whole range of all the phenomena ; brooks no exceptions, 
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and claims to be perfect testimony only if it succeeds in 
showing that the evidence thus obtained is both in harmony 
with novel and seemingly inexplicable phenomena, and 
capable of illustrating them; the phenomena thus eluci- 
dated shedding, in their turn, a new and instructive 
light. 

A fundamental difl&culty in the way of this sort of corro- 
boration by facts of our present theory is presented by the 
observation that, to the cursory glance, the changes occurring 
in states are not seen to follow everywhere the changing 
sequence of the vital interests and of the societies attached to 
them ; nay, that in certain states, the societies respectively 
embraced by them, as well as the fundamental principles 
forming their common bond, do not admit of being clearly 
distinguished. In reality, however, there is nothing in the 
claims of the theory to justify such an objection. For the 
society of the state is never constructed strictly in con- 
formity with its own principles ; the character of its form 
is always influenced by the reaction experienced from the 
subordinate societies, and especially from that subordinate 
society which has preceded the actually dominant society 
in ruling, and the organization of which has been appro- 
priated by the latter on its becoming dominant. And 
as, in addition, it undergoes further modifications in its 
connection with neighbouring dominant societies surround- 
ing it, we can as little expect the society of the state to 
exhibit in its concrete phenomena merely such agencies as 
have entered into the reasoning of the theory, as we can, 
for example — to use a scientific instance — by previous 
calculations trace the actual orbit in which any heavenly 
body moves, though it may be approximately anticipated. 
There are other causes besides — such as violent conquests, 
the exhaustion of nations, the contact between cultures of 
various degrees and tendencies, and their mutual inter- 
action, the perishing of civilizations which are either 
effete or confined only to a few privileged persons amidst 
an overwhelming mass of savage assailants, and the 
alternations of the phases of intensive and extensive 
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progress — ^which make it clear, why the history of one 
people, or of one polity, cannot simply mirror back the 
necessary sequence of vital interests and societies. 

These considerations help us also to understand why the 
progress of historical development is liable to be interrupted ; 
why the number of societies which have become stationary 
at a certain point, and have then perished, is much larger 
than the number of those which have emerged into a level 
of a higher order, — especially if we take into account 
that, throughout all nature, beings of a lower order are 
uniformly and, in general, greatly in excess of those of 
a higher, and that, if we consider the mass of living 
creatures, we find, in the world of organic life, specific 
development to be only exceptionaL They teach us also, 
finally, why, in the investigation of the chain of the general 
connection of events, we must trace the facts affording a 
clue to the correct theory through the whole length and 
breadth of universal history; passing step by step from 
country to country, from people to people, and from period 
to period. Indeed, the higher the order to which the law 
of causality under investigation belongs, the wider must be 
the corresponding area of observation. 

§ 82. The most primitive period of humanity cannot be 
ihe object either of actual experience or of immediate 
memory ; nor can, therefore, its leading vital interest, as 
well as the organization corresponding with it, be discovered 
by direct observation. It is true, that isolated fragments of 
mankind, which seem to be in a perfectly savage state, 
exist even to this day. Numerous accounts given by 
classical authors, and by writers of the Middle Ages, are 
still extant, in which pictures of portions of mankind in a 
similar savage state, and at times in even a ruder con- 
dition, have come down to us. The facts, however, which 
are thus placed at our disposal are already tinged by the 
views of the narrator, and were, moreover, obtained under 
circumstances which preclude the existence of an original 
condition, as they everywhere relate to periods of contact 
with more developed societies, and to cases, where this 
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contact has already produced its effect upon the primitive 
condition. An evidence of this will be found in a deeply- 
rooted theory supported by zealous and respectable advo- 
cates, that the condition of savages, as observed in the 
past and at present, is but the consequence of a relapse 
from a previous culture, which, although higher, may yet 
have been primitive. This relapse, although, in some 
cases not probable, can hardly be denied in others. In 
any case, however, it warrants no inference running counter 
either to the general law of development resting on the 
authority of biology and psychology, or to the assumption 
that the original state of mankind was entirely rude. 
Indeed, we find, amongst all cultured nations, without 
exception, vestiges of features which are only referable 
to a savage state, thus proving the latter to have been 
originally universal and not accidental ; for every relapse 
necessarily leads back to a condition similar to that pre- 
vailing previous to the higher development. All mediate, 
historical, and genetic proofs refer us back, besides, to 
a lowest possible condition of mankind, as having been 
everywhere its most primitive state, a state in which there 
could hardly have been even a trace of intellectual means 
of intercourse, and of the faculties of the human mind 
connected with them. The community then established 
could not, therefore, have been founded on any other ties 
but such immediate material ones as nature asserts be- 
tween the sexes by means of sexual instinct, and between 
succeeding generations, in consequence of their mutual 
dependence upon each other. The ties of consanguinity, 
therefore, have their direct foundation in the claims of the 
animal nature of man, but their sphere originally hardly 
extended beyond the temporary cohabitation of man and 
woman, and that of mothers and children, whose dwelling 
together was unavoidably of a somewhat longer duration* 
The inadequacy of isolated human forces, however, in 
grappling with the agencies of external nature, with the 
hardships of climate, with wild animals, and with the task 
of procuring food, as well as the necessity of simultaneously 
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attending to domestic and oatdoor labours, and the indis- 
pensableness of constant watcbfalness and readiness for 
defence, whilst, at the same time, production, to meet the 
most primitive needs, had to be attended to, very soon 
enlarged these mutual relations, and rendered them more 
permanent. The kinship, therefore, was the first society, 
already historical, consisting of a group of blood relations, 
in the composition of which only differences of age, such 
as that between children and adults, and differences 
t)f sex, such as that between man and woman, could be 
distinguished. Instances of this condition have survived 
to this day, and that it was at one time universal is amply 
proved by a great mass of collateral evidence. Thus, the 
society of kinship enters, as an integral element, into the 
composition of every society of a higher grade ; and, there- 
fore, must necessarily have been independent at some 
previous time. Again, the connection between the various 
formations of kinship is in itself an indication of the fact 
that they are derived from one common source ; namely, 
from such institutions as must have owed their existence 
at some remote period to the exclusively dominant posi- 
tion and state-organization of the society of kindred blood. 
Finally, the whole sum of the vital interests and capa- 
bilities for association developed at a later period, can 
be traced to those least complex ones which could properly 
have taken root only in the primitive society of kinship. 
But the kinship or family here spoken of by no means 
resembles, in every respect, those which, under the same 
name, but in a widely differing signification, form part 
of the societies of a higher order at later periods; nor 
do they correspond exclusively with the spheres of those 
institutions which have survived in history as the most 
developed and dominant forms of the society of kinship 
by blood. In the case of cultured nations the tie of 
consanguinity appears, in fact, merely as the bond of a 
monogamous or, at most, of a polygamous family; and, 
from the days of Homer and Plato down to our own, it is 
the prevailing opinion, that the most primitive orderly 

10 
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organization of human community was the patriarchal, where 
only one head of the family, the eldest ascendant, ruled 
over his wives, his progeny, and, occasionally, over younger 
relatives of lateral branches. But, although it is un- 
deniable that the patriarchal society is the most perfect 
dominating form which can be developed on the basis of 
the consanguineous tie, and that most societies of a higher 
degree can be only formed out of it, yet it is equally- 
certain that the patriarchal society itself is preceded by 
numerous antecedent stages, which prove its derivation 
from a considerably more primitive state. To determine 
with any precision the exact order of these antecedent stages, 
or to attempt a strict classification of the organizations 
corresponding with them, seems rather a matter of diffi- 
culty; especially if we consider that the forms of primitive 
social, as well as of primitive individual, organisms are 
fleeting, indeterminate, and extremely variable. Indeed, 
as regards the primitive starting-point of humanity, the 
writers on anthropology themselves disagree ; some of 
them asserting utter promiscuity to be the primitive social 
condition, whilst others deny its universal applicability to 
mankind, and set down certain fixed limits appearing in 
the relation of the sexes amongst the features even of the 
animal nature of man. 

Notwithstanding this, an approximate picture of the 
sequence of the organization of social spheres founded on 
consanguinity may be obtained by the light of those 
general phenomena which establish, that the more fully 
developed the consanguineous society becomes, the more 
complex its organism grows. Thus we observe, that the 
distinctions between the degrees of relationship — founded at 
first on the fact of birth, and traced through mothers alone, 
and established only later with reference to the male pro- 
genitor, on the strength of his being either the begetter or 
of his physical superiority — increase in course of time in 
number, and become more and more rigidly circumscribed. 
In connection with the nicer distinction between the degrees 
of relationship, there arose; partly from the practice and 
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from the associations leading np ultimately to exogamy^ and 
in part, no doubt, from the results of natural selection, the 
notion of incest, attended by prohibition of marriage within 
a progressively widening circle of degrees. The commu- 
nity in women, and necessarily in men also, was gradually 
confined to narrower limits, until at length it developed 
among endogamous peoples — ^that is, among peoples marry- 
ing within their own sphere only — into marriages between 
groups of brothers and sisters, and of similar clusters of 
relatives, and, later, into polyandry ; and, in the case of 
exogamous populations — ^that is, such as marry outside their 
own kinship, class, tribe, or ** totem " — into polygamy^ in 
the generally accepted sense, and subsequently into 
monogamyJ^ 

Hand in hand with these gradual changes, there can be 
traced the transition from a condition lacking every vestige 
of domination and leadership, to one where individuals — ^who 
for some reason or other had become conspicuous in the 
varied vicissitudes of life, the strong, the experienced, the old, 
and such as were distinguished for mental qualities of an 
uncommon order — enjoyed privileges founded in part upon 

* Although the fiftots relating to the praotiee of exogamy are derived 
i&oni all quarters of the globe, and much evidence corroborating the 
practice of endogamy has been collected and is still continually 
accruing, no theory has as yet succeeded in explaining aU the 
phenomena of the development of the idea of kinship and of the laws 
of marriage, especially as to the extremely obscure questions relating 
to endogamous customs. For example: Have they ever been imiversal, 
-or were they only restricted to a few populations ? Were they not 
perhaps with these exceptional, and followed only by the aristocratic 
•classes and the ruling dynasty? For it is a noteworthy fact that, in al- 
most all cases of endogamy mentioned by the classical authors, amongst 
which those of the Egyptian and Persian dynasties are the most 
remarkable, this practice relates more especially to ruling families, 
and, though it may have been a survival, it evidently points to 
traditions of relationship traced through female descent, which, the 
later developed ideas of relationship through males having been super- 
added, may have led to the desire of assuring legitimacy in accordance 
with both systems; and this was, no doubt, further enhanced by 
religious myths and the demand for pure blood, derived without a 
:flaw from the original stock of reputed Divine descent. 
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tradition, and not requiring for their assertion a renewed 
effort on the part of the privileged in every fresh case. 
This, again, was followed by a higher state of things, where 
the social tasks attending the exercise of power were 
entrusted to the bands of those alone who were conspicuous 
for their descent, or for services rendered or anticipated, 
until gradually, in a widening sphere of kinship, more 
strictly regulated descent in the families formed the con- 
dition of rule, paving the way for the development of the 
patriarchal system as properly understood. 

§ 83. The development of the organism and of the forms 
of the consanguineous society involves also a transforma- 
tion of the economical character of the activity of its 
members, in addition to the modification of their emotions 
azid habits, and to the formation of ideas and morals. The 
thoroughly precarious mode of life shifting helplessly, in 
the strict sense of the word, from one day to the next, and 
absolutely dependent upon external incidents, is by degrees 
exchanged for the occupations of fishing and hunting. To 
these are added, according to the circumstances, either 
nomadic pastoral life, with the growing importance of 
which the former pursuits become merely secondary; or 
agriculture of the most primitive kind; and both these 
occupations are attended by the practice of employing 
prisoners of war as slaves. 

Thus we gradually arrive at the notion of a sphere of 
relations by blood, and of kinship or family, which recognizes 
also strangers in the subordinate condition of slavery as 
members. An agency of dissolution is thus introduced 
into the consanguineous society, whenever the patriarchal 
power becomes absolute, and its proper members, as well 
as the stranger slaves, have consequently sunk to the level 
of equal subordination as regards their common master. 
From this follows the possibility of the slaves raising 
themselves in other respects also to equality with the 
others, especially if the institution of adoption, which has 
meanwhile become developed on religious grounds, has 
opened the way for admission, under exceptional circum- 
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stances, of strangers amongst the proper members of the 
society. Nor mast it be forgotten that the formation of 
religious notions undeniably runs parallel with that of 
more complex social spheres. Man saw reflected in exter- 
nal nature, and in those of its manifestations which exert 
their influence upon him, but which yet lie outside his own 
spiritual self-consciousness, his own passions, experiences, 
expectations, and power. At first he looked upon such 
external objects and occurrences as his own counterparts 
and equals, as liable to be subjected; later, he conceived 
them to be more powerful than himself, yet, owing to the 
possibility of appeasing or subduing them by mysteries 
and conjuration, capable of being employed in the farther- 
ance of his own purposes. Subsequently, when the sph^e 
of the social tie had somewhat expanded, man viewed 
familiar places and phenomena in the same light as he did 
his belongings, and invested all these phenomena sur- 
passing his individual strength with a divine character, 
the attributes of which he simply formed by the exaggeration 
of human ones. The auspicious divinities connected with 
his own social sphere, and protecting it, he placed into 
opposition to the hostile and strange divinities ; for, in his 
worldly relations also, he conceived everything which was 
strange, and which lay outside the narrow sphere of his 
own ties, as at once dangerous and hostile. 

The social and religious relations and ties are always, 
therefore, of an entirely kindred nature. The respect paid 
to terrestrial sovereigns and to divinities, and the services 
rendered to them, are of a like nature, differing, at most, 
in this, that the di^^nity claims indiscriminately the 
services of all the members of the society, but can be 
approached only by those belonging to a privileged class, 
whose mediation must be obtained by those of a lower class 
when they wish to conciliate superhuman powers; while 
human rulers acknowledge limits to their own authority as 
members of privileged classes, but are accessible to all. 
On this account the- exercise of religious power, and an 
exalted, often a leading, position in the hierarchy of a 
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society are always Ultimately connected. Thus religious 
agencies, in addition to the influence of unconscious 
adaptation, contribute to create that habit of obedience, 
and that discipline with regard to matters of tradition, 
which formed the great moral result of the consanguineous 
society, and by the influence of which the selfishness of 
savage nature in man was first checked; thus affording an 
indispensable condition of all further progress; although it 
cannot be denied that the same influence also contributed 
to the formation of obstinate conservatism and headstrong 
clinging to the accustomed state of things. The develop- 
ment of self-restraint depends after all upon the possibility 
of external discipline, and the former is, in its turn, an indis- 
pensable element of all capacity for broader organization. 
The rooted traditions, the ceremonies and conventionalities^ 
in which the results of primitive discipline were embodied, 
contain the embryo germ from which morals and the notion 
of normal and proper conduct have in process of time sprung. 

With the growth of these there becomes awakened a 
sense of comparative security, and the taste for a peaceable 
mode of life within the society. Man now learns to trust 
in the members of his kinship, and counts upon the benefit 
of mutual defence, in exchange for the trouble and sacri- 
fices required of him in common with the others, of the 
necessity of which, as against neighbouring stranger — and 
therefore hostile — societies he himself is convinced. Every 
contact with the latter must, as a matter of course, have 
been of a warlike character ; for these hostilities arise not 
alone from the necessities of constant defence, but are also 
prompted by the advantage anticipated from offensive war- 
fare, the object of which is to seize the property of the 
stranger and to exterminate the neighbouring societies. 
During these ceaseless struggles, blind obedience to 
superiors, discipline, and observance of tradition become 
more and more firmly rooted. The first manifestations of 
a rising public spirit will have ripened into the attachment 
the members feel for their own society. 

§ 84. These very circumstances, however, caused the 
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consangnineoas society to expand into the tribal Bociety. 
The conflict never conld have been confined to a single 
enemy ; it mnst have raged between many simultaneonsly. 
The inevitable result was, sooner or later, that the surviving 
members of several groups of kinship, which had either 
been vanquished and partly destroyed, or disintegrated, 
made common cause against a common enemy, in spite of 
the fact, that no actual ties of kinship had really existed 
between them, although a supposition of consanguinity 
of some kind, resting entirely upon imagination, was sure to 
follow shortly their union and co-operation. It happens, also, 
that several weaker groups unite against a common enemy 
superior to them in strength, or that, for the purpose of 
defence or attack, a group will try to draw additional 
strength from its own slaves, and with a view to securing 
richer booty, eventually confer upon them equal rights 
with its members, and receive them into its sphere. 

The society of kinship, in which the blood has thus 
become mixed, in consequence of the stages of development 
above indicated, may, however, under favourable circum- 
stances, expand by natural increase to such an extent, that 
the common conviction that its bond of union was formed 
by consanguinity rests upon mythical traditions rather 
than upon actual memories. Henceforth, the society ceases 
to be one founded exclusively on the tie of consanguinity, that 
of local contiguity taking the place of the former tie. The 
society itself is thus no longer one of kinship, but a tribal 
society. Yet the smaller spheres of consanguinity — to wit, 
families, houses, clans, and in general such groups of 
kinship as bear a more compact and exclusive character — 
still occupy a place within it, and for a long time to come 
continue to figure as elements in themselves, independent 
of the new and enlarged society. 

The sphere of interest of local contiguity presents itself 
accordingly as the natural development of the sphere of 
consanguineous interest, and differs from the latter, at 
first, not so much as to its internal contents, as on account 
of the modified conceptions concerning the new tie of the 
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society, which, in point of fact, gives rise later to a change 
in its actual contents also. Men, after experiencing that 
groups of different origin may unite and co-operate — nay, 
that, owing to natural selection, populations happily blended 
apparently developedmorevigorouslythan those of absolutely 
pure blood — no longer looked upon a common origin as the 
exclusive and main bond of society. In spite of the fact 
that their ideas were still in many respects interwoven with 
the customs of their particular sphere, and that the more in- 
timate ties, especially religious sentiments, were still asserted 
with reference to the sphere of consanguinity, men founded 
their basis of community in acknowledging, amidst the 
same local circumstances, identical customs and traditions, 
in combined economical activity, and in taking, with united 
strength, measm'es against common enemies. The more 
permanently they have settled down, and the dimmer the 
memories of the kinship of the consanguineous society, 
consequent upon the new direction of activity corresponding 
with the new needs of life, become, the more surely do 
their conceptions thus become altered. If, therefore, the 
tribal society presents itself in its beginnings as a group of 
families, among which, instead of the actual original kinship 
of blood, merely its tradition has survived, this tradition 
likewise gradually ceases, public opinion being swayed by 
the knowledge that elements not consanguineous have been 
actually fused into a single group, and thus the recognition 
of the interest of local contiguity obtains by degrees even 
with half-roving populations, whilst amongst people per- 
manently settled it leads to the formation of the communal 
society. 

Notwithstanding the fact, however, that the society 
founded upon local contiguity is never the simple expansion 
of the consanguineous society, and that it never arises 
merely from the natural increase of a single sphere of 
kinship, but is always the result of the dissolution and 
amalgamation of several different consanguineous societies^ 
every such society shows itself, not isolated, but in the 
company of other societies resembling it. Its connection 
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with such similar societies is loose and undefined, but 
is, nevertheless, of a permanent nature, although never 
assuming a strict and formal character, and manifests itself, 
for the most part, only in ajcertain dim sense of community, 
iind, at certain times, in. common religious notions and rites* 

This wider sphere always embraces an ethnic race, 
^hich is characterized by certain natural features 
common to all its members; such are, a common language 
displaying merely divergencies of dialect, kindred shades of 
conceptions springing from language, myths and religious 
views of a fundamentally common character, as well as a 
similarity in manners and institutions. Hence, only such 
an explanation will properly account for the transformation 
of consanguineous societies into societies of local contiguity, 
as is also able to state the causes of the phenomenon of 
the formation of ethnical races, and of explaining why it is 
that these races in themselves never develop into in- 
dependent societies, but only into such spheres of local 
contiguity, as constitute their several parts. However, if 
the agencies at work in the consanguineous society, as well 
as the reasons of its dissolution are taken into account, 
these phenomena, which seem so perplexing, appear simple 
enough. 

During the process of the enlargement and amalgamation 
of the consanguineous societies, that sphere of kinship 
i^bich, in the new tribe, proves to be its strongest element, 
always assimilates the rest to itself, and, in like manner, 
amongst neighbouring tribes founded upon the supposition 
and tradition of the ties of the consanguineous society — 
though not upon its fact — the more tenacious will, under 
the pressure of common external circumstances, leaven the 
rest into a resemblance with itself. Especially will this be 
the case if, in proximity to each other, they are subjected 
to the vicissitudes of a wandering life, extending over a 
longer period of time, and to the influence of one tribe 
sm*passing all the rest in numbers, strength and ability, 
without, however, being able to transfuse them into one 
common sphere. For, at this early period of humanity. 
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the effect of spiritual agencies and the uniformly modifying 
force of identical external circumstances far exceed the 
capability for organization. The tie of consanguinity 
could no longer serve as a sufficient centre for the societies 
claiming more extended formations. Local interests could 
only serve as a direct bond within certain narrow limits, 
and, consequently, although the natural elements of 
community asserted themselves over a larger sphere, they 
were not as yet sufficient to produce the forms of those 
compact societies which, at a more advanced period only, 
arise on the basis of nationality. They presented to view 
merely a cluster of smaller societies — ^akin to each other 
and resembling each other in many respects, yet varying 
in form from that of the patriarchal to the most developed 
forms of communal society — which from time to time may 
have been prompted to friendly intercourse by a kindred 
tongue, religious belief and kindred conceptions, or may 
have been exceptionally forced, especially against foreign 
elements, into short-lived alliances, but amongst which, in 
other respects, a regular state of war — a natural consequence 
of their situation as neighbouring societies — was kept up ; 
a condition which, on a lower level of civilization, generally 
assumes the character of fierce and internecine struggles. 

§ 85. The formation of the societies of local contiguity,, 
as well as the interest forming their common bond, point 
to their origin as developments from the higher order of 
forms of the consanguineous society. 

The patriarchal society bears a distinctly monarchical 
character ; the chief of the tribal society is, it is true, less 
absolute, but still exercises monarchical power, and owes his 
position to descent, although descent must be coupled in 
this instance with talents for leadership. This power^ 
however, declines in proportion as the consciousness of the 
interests of local contiguity increases, and as the members 
of the society also claim — to the extent in which their actual 
co-operation in the accomplishment of the social tasks and 
their inventiveness and advice amidst the adventures of the 
roving life and conflicts are required — the right of having 
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a voice in the determination of enterprises which interest 
them and which can be carried oat with their assistance 
alone* And whenever it happens that» owing to the in- 
crease of the members of a tribe, the more daring and 
energetic enter npon distant ventures — ^the tribe thus 
sending forth swarms independently seeking booty in new 
countries, where they often find a more comfortable life and 
where they sometimes form into independent tribes — in 
such cases, even if the chiefs still continue to be exclusively 
of princely blood, the aristocracy formed out of their 
followers claims a share in power and in the fruits of the 
labour of the conquered population, which later forms the 
mass of the people. 

This is the origin of the societies of the Heroic Ages 
with which we everywhere meet at the dawn of his- 
tory, and where the three ever-present elements of all 
societies, the monarchical, aristocratical, and democratic 
elements, again figure in their separate spheres. The 
chief becomes prince and, later, king, but in this case 
it is indispensable that his descent by pure blood — often 
traced by tradition to the Divinity itself — should connect 
him with some head of the antecedent consanguineous 
society. The aristocracy, too, is proud of its descent, but 
its memories and purity cannot be traced back beyond that 
conquest or colonization, when personal distinction took, in 
great measure, the place of birth. The people, the remnants 
of those who had been subjected, but who, owing to their 
large numbers, are allowed to live in a condition superior 
to that of slavery, often preserve in their customs and 
manners traces of a distinct antecedent tribal society and 
even of one of kinship, which had been their original 
sphere. The king figures as the mediator of Divine Power 
and as the mouthpiece of Divine Will; the subordinate 
chiefs and nobles, the descendants, for the most part, of the 
former heads of families, have an important share and 
often a decisive voice in the councils. The people also 
obtain some degree of influence, whenever the upper 
classes need their co-operation in the struggles against 
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stranger-societies, but this influence manifests itself as 
yet chiefly in the popular assent or dissent of the armed 
masses ; below these, again, we find the multitude of those, 
who are still wholly or half-enslaved and are not recognized 
as capable of» bearing arms. The outlines of the mixed 
form of government show themselves here for the first 
time, and become more sharply defined and more distinct, 
in proportion as the tribes settle down more permanently, 
and, by extending the pursuit of agriculture, develop into a 
separate people. 

§ 86. The societies of local contiguity assume forms of a 
much higher order, whenever, in the course of their pro- 
gressive development, they add foreign intercourse and 
commerce to agriculture. Some tribes haunt the water- 
courses of the larger rivers, and seize upon the control of 
the commerce which a wider sphere of wants and an in- 
creasing demand for luxuries has produced. The desire of 
advantageously disposing of the goods piracy has hoarded 
up along the sea coast, prompts to a resort to the safer and 
steadier methods of commerce. At points naturally suited 
for centres of communication, and which also usually mark 
the boundary lines of several tribes or distinct populations, 
there arise, under the protection of religious sanction, 
marts, the seeds of future city-communities, the inhabitants 
of which are of a mixed character, and bound together 
merely and exclusively by the interest of local contiguity. 
The organism of such presents in its beginnings the 
characteristics of the kingships of the Heroic Ages, and 
fictions, as well as a growing mythical tradition, soon 
supply their several groups of lower rank with the 
lacking tie of consanguinity. Peaceful intercourse abroad 
and treaties with foreign peoples, sanctioned by the solemn 
rites of religion, soon obtain an equal significance with 
the ventures of war, and thus the conscious promotion of 
interests of an economical character becomes one of the 
vital tasks of the society. 

The ties inherited from the consanguineous society now 
grow daily less important. The first victim of this trans- 
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formation was the monarchy, resting on patriarchal 
tradition, which was soon supplanted by the rule of the 
nobles, that is, of the heads of the subordinate spheres of 
the society formed after the models of the societies of 
kinship. The divisions of family and kinship lose their 
proper meaning within the communal society itself ; for in 
the complex and agitated intercourse of life, especially in 
regard to the social tasks and the state of the public law, 
the ties of consanguinity cease to be of leading importance, 
and their place is taken by the territorial groupings of the 
members of the communal state, based on local con* 
siderations alone, which groupings, although they at first 
run parallel with the divisions of kinship, finally expel 
the latter from every domain, and, in the end, from the 
domain of religion also. Consequently, the privileges of 
the aristocracy dwindle down, the barriers separating it 
from the people crumble one after another into dust, and 
the equality of the freebom citizen in the eye of the law 
gains more and more ground, until, at length, democracy 
obtains the upper hand in the most powerful municipal 
states. The struggle next ensuing between the democracy 
and the aristocracy is not merely a consequence of demo- 
cratic principles and aims, but presents itself as the 
decisive moment of the final victory of the interest of local 
contiguity over the traditions of the society of kinship, 
which have still survived in the aristocracy. 

The democracy of antiquity consisted of but an incon* 
aiderable portion of the inhabitants, in comparison with the 
entire mass of the population and with the number of 
strangers, freedmen, and slaves ; but by degrees the rights 
of citizenship came to be obtained upon easier terms, and 
neither descent nor wealth, hitherto always connected with 
them, any longer constituted the conditions of complete 
social membership and influence, which now became, more 
and more, strictly the reward of individual energy and 
individual services. 

§ 87. Hence, the notions of political liberty and equality, 
and the formation of institutions embodying them, originate 
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at first in communal states. There is no trace of the 
formation of higher ideas in consanguineous societies, and 
even individual consciousness does not appear well defined 
there. The inferior members of the society were completely 
subordinated to the heads of families, and these, in their 
turn, were the slaves of superstitions entertained with 
regard to supernatural forces and to the divinity, and the 
slaves of custom and tradition ; and along with the 
<;onsciousness of the community of the society there existed 
as yet no independent consciousness of personality, but 
merely a vague sense of individual separateness. In the 
tribal society, on the contrary, the feeling of the value of 
the individual strengthened with the nobles, and assumed 
inordinate proportions with those who embarked in martial 
adventures. Yet the boundless self-reliance and passionate 
feeling of independence, which are the characteristics of 
barbarians living in tribes or entering upon distant enter- 
prises, are not qualities befitting the circumstances of 
permanent societies. These rude qualities were softened 
down, however, by pursuits, to some extent peaceful, which 
attached the members of the society to fixed spots. So, 
in the case of tribes, with whom the pursuit of agricul- 
ture predominated; whereas, in the communal societies, 
they were tempered by attachment to the native soil 
and the institutions to the growth of which man had 
himself contributed, and by that ready subordination 
founded on tjie firmly established public morals, the 
memories of the glories of the past, and the hopes of wel- 
fare connected with the future of the community. Hence 
patriotism, this highly spiritualized embodiment of public 
sentiment and of ready self-sacrifice, which is much more 
absolute and general in its nature than attachment to 
family or kinship. Hence arose the conception of the 
social order, as the result — not of rigid natural relations or 
of Divine commands — but of conscious human contrivances ; 
and hand in hand with this conception go the ideas of 
individual rights and liberty, which show themselves capable 
of spreading and of being equally shared in by the citizens. 



HABMONY, THE IDEAL OF THE COMMUNAL STATE. 159 

-especially those rights of liberty, under which the 
individual claims his share in the management of every 
affair, but which, in their turn, require the unconditional 
subordination of every individual to the public will No 
matter therefore to what extent the consciousness of 
individuality in the communal state develops, the state 
itself, and the will and power of the community, form 
absolutely and in every respect its impassable barriers. 

There is, however, another idea connected with the con- 
<;eption of order — ^that of harmonious beauty satisfying 
the spiritual sense. Accordingly, the ideal of the aims in 
communal societies was always conceived of as ordered 
harmony, evenly proportioned and balanced in all its parts, 
upon which the perfection of individual life as well as the 
beauty of the products of human industry are dependent ; 
whilst the state again presented itself as an artificial 
structure, the organ for satisfying conscious human wants, 
and as capable of being constructed and perfected. 

In the communal state, consequently, independent 
science, art, and statesmanship first develop. Here 
civilization was first able to attain a higher level, and to 
advance towards aims self-consciously marked out — aims 
perfectly identical and equally prominent with regard both 
to the entire community and to its individual citizens. For, 
owing to the inconsiderable number of subordinate societies, 
the individual citizen and the state stood much nearer to 
•each other, and their common bond of interest seemed 
much more conspicuous, than is the case in states of later 
periods. This gave rise to that homogeneity in the internal 
life of the communal state and its culture, which frequently, 
and to such a great degree , surprises the observer accus- 
tomed to the complex phenomena of modem societies, and 
which manifests itself in the importance the communal 
society, from considerations of state, attributes to the tend- 
ency and means of education. And this holds equally 
good of every communal society, whether it endeavour to 
realize the idea of harmony in the consolidation of order 
and in the regularity and precision of the external modes 
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of life, or in the cultivation, perfectly harmonious in every 
direction, of the individual faculties and dispositions. In 
any case, however, the facts, that the organism and spirit of 
the communal state so far resembled the individuality of its 
citizens, that the state appeared to be but an enlarged pic- 
ture of the individual, that the interests of the communal 
state, being local, were exclusive and assumed conscious- 
ness as antagonistic to the interests of the surrounding 
societies, and that these interests were capable of being 
extended to every sphere of life which could then be con- 
ceived of — patriotism and religious sentiments being herein 
intimately connected — inevitably led to a single endeavour ; 
namely, to render the communal state absolutely inde- 
pendent and self-sufficient, and to enable it to meet all its 
wants through its own agencies. This endeavour was, in 
fact, never realized, but always remained the permanent 
leading idea of the theory then developed, and of the 
practice then followed. 

§ 88. Hence, however, arose the inclination to expand, 
an inclination which could not but be fatal to the common 
bond of interest and to the very existence of the communal 
state. For, whenever the sphere of the power of the com- 
munal state widens, and its dominion extends to other 
spheres, which it can on no account receive into its own 
frame, and whenever the power over these is exercised ex- 
clusively in the interest of the conquering community, and 
not in that of the subjects, its object can only be extortion. 
This, again, involve^ such an organism, and demands such 
functions on the part of the citizens of the conquering 
community, as render it impossible for them to act their 
natural part within the communal sphere ; especially as 
aspirations and sentiments are thus aroused within them, 
which are at war with the proper conception of conduct 
due to their own country. 

It is on these grounds that all the political writers of 
ancient Greece lay such great stress upon the number of 
citizens in the state being limited, so as to prevent the 
expansion of the society on too large a scale, and upon the 



BISE OF PREDATORY SOCIETIES. ICl 

farther proposition, that, wbilst the citizens should be 
economical, they ought not to devote their paramount 
attention to the excessive amassing of wealth. There is, 
in fact, an essential connection between these two proposi- 
tions; both supplement each other as just inferences from 
the principle, that the communal state ought not to be per- 
mitted to expand beyond its own boundaries. For, owing 
io the parallelism existing between the life-course of the 
communal state and that of its citizens, it follows that, 
whenever the state engages in conquests, the individuals 
must also employ a corresponding part of their activity at 
the expense of the rest ; that is, they must strive to rule 
and amass wealth, if they do not intend being swallowed 
up by the conquered masses. 

The excessive increase of the power of the individual, 
due, again, to wealth, can only take place at the expense of 
either his fellow-citizens or of strangers, for whose subjec- 
tion he stands in need of the strength of the community, 
without, however, being willing, for his own part, to con- 
tinue to subordinate his mode of life to considerations of 
the interests of local contiguity which serve as a basis 
to the community. Thus the democracy of the communal 
itate develops into a plutocracy, which for the first time 
employs the strength of the entire community for confessedly 
selfish objects, and which, by making the interest of amass- 
ing wealth for consumption — that is, for the purpose of 
indulgence in luxury — the principal and leading aim of the 
society, regards that interest as the central principle of its 
organism. 

A society and a state, which have conquest and plunder 
for their object, may, however, arise not only from the 
communal but also from the tribal state. Not indeed 
directly, for the organism and constitution of the tribal 
state, like those of the communal state, prove their vitality 
only where the conception of the interest of local contiguity 
of the tribal members can be asserted in their direct contact 
with each other. But, in the case of tribal states, as in 
that of communal states, constant warfare with the neigh- 

11 
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bours leads to conquests, and, in the coarse of its conquests, 
the tribal state is frequently compelled to force one or 
several communal states into its service. This shifts its 
centre of gravity, for the ruler of the tribe, who is at the 
same time its victorious leader, settles down in the subju- 
gated city he regards as his absolute and private domain, 
whilst the aristocracy, composed of the subordinate military 
chiefs,undertakes the government of the conquered districts. 

The great conquering empires of antiquity, the Egyptian, 
the Assyrian, the Babylonian empires, the empire of the 
Medes and Persians, and the Macedonian empire — all of 
them arose from the extension of tribal states over com- 
munal states, and from fresh conquests achieved by them 
on their new foundations; whilst the Athenian empire, 
which was not destined to ever entirely realize the scheme 
laid down for it, the Carthaginian empire, and, lastly, tho 
Eoman empire, that most conspicuous type of a consciously 
conquering state, present themselves as conquering societies 
and states developed from pure communal states. 

Thus the society founded on the interest of amassing 
wealth for consumption becomes first embodied in a pluto- 
cracy, formed in a democratic city-community, or in a 
tribal aristocracy which has broken with its traditions, 
and presents itself in sharp antagonism to the established 
formalities and traditions of the state in the sphere of 
which it arises, especially as it endeavours to secure con- 
scious class or private interests, and to perpetuate privileges 
that had originally arisen upon temporary circumstances. 
In order, however, to achieve this, it is compelled to appeal 
to the masses, and by promises of momentary gain and of 
self-indulgence without exertion, to win them over to a com-se 
of action which would enable them — now emancipated from 
the demands made by the communal state upon every 
moment of their private life, and freed from public duty — 
to acquire great wealth at a slight and only momentary 
risk, and to keep strictly before their eyes their private 
interest alone. The wealth requisite for this object can be 
obtained only through the labour of others, and through the 
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systematic and business-like management of the institu- 
tion of slavery, in order that the utmost profits may bo 
insured. This again requires new conquests for the exten- 
sion of the rule over strangers, and a perpetual offensive 
warfare; in the course of which military chiefs enrich 
themselves by an undue share of the booty, at the same 
time, however, satisfying their soldiers by giving them a 
share appropriate to the level of their conceptions of life. 
In empires built up by such conquests, the members of the 
central community or tribe, who, owing to the loosening of 
the original bond of their society, develop into a real 
ochlocracy, form a privileged mass absolved from all 
traditional and moral considerations, and who, now regard- 
ing only their own pleasure and comfort, care nothing for 
the fate of their subjects. Such continual wars meanwhile 
give rise to a centralized power and to a form of government 
of a military type ; the communal state loses its outward 
characteristics, whilst the predatory society assumes the form 
of a ruling state, whenever some emperor or despot obtains 
the leadership of the ochlocracy, and becomes the founder 
of a monarchy which is, properly speaking, of a military 
character and absolute, but which has the outward tinge 
of democracy, and is styled, after its most illustrious repre- 
sentative, " Caesarism." 

The march of conquest in such a state can only be 
checked by rival conquests of other states of equal power, 
by further extension being precluded owing to natural cir- 
cumstances, or, finally, by the enormous dimensions of the 
conquered territories, as the diflSculty of keeping together 
and applying the means of power interferes with their 
effectiveness. At the same time, the plutocracy constantly 
changes in its substance ; it depends upon the favour of 
the people, then upon that of the army, and, in the last place, 
upon the favour of the despot, whilst the population of the 
central city, inordinately increasing, entirely loses the 
characteristics of its origin. The lower classes, weaned 
from work and gratuitously maintained, gradually sink to 
the level of. a proletariate, whilst the middle and upper classes. 
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excluded from independent participation in the management 
of public affairs, and guided merely by the private considera- 
tions of enriching themselves, are absorbed by that bureau- 
cracy, which is indispensably necessary in directing by 
commands the affairs of such an extended empire. Thus 
the society engaged in amassing wealth for consumption 
gradually devours its own elements, robs them of all fitness 
for the struggle of life, of all initiative spirit and of every 
sense of appreciation of public interests of a higher order. 
The soldiers and civil officers form in a measure an excep- 
tion ; but they, too, look upon the public service merely in 
the light of securing their private interests, and as an 
opportunity for acquiring fortune and rank ; and, as soon 
. as there is no prospect of gain nor any enemy sufficiently 
rich to contend with, or, when those who have the supreme 
power in their hands shut out the subordinates from the 
road to wealth or station, the public service affords them 
no longer any advantages, and they feel it only a burden. 
At the same time, as the number of those who are fit for 
the public service and can be compelled to enter it is con- 
stantly decreasing, the burden of it finally rests with a 
crushing weight upon the shoulders of those only who are 
compelled to submit to it owing to their peculiar circum- 
stances, especially since in the absence of foreign elements 
beyond the pale of the society which might serve as objects 
of extortion, both the army and the central organs of the 
government attempt to turn to their use the productive 
agencies of their own society and to enrich themselves at 
their expense. 

§ 89. Yet a considerable period of time intervenes 
between the formation of a society having for its object 
the amassing of wealth for consumption, and its decay; and 
during the long stretch of time separating these two phases 
the interest upon which this society is founded is fruitful 
of salutary results to the cause of civilization. 

To begin with, it is this conquering society which is the 
first to exhibit cosmopolitan features. Within its bound- 
aries the interests of consanguinity and of local contiguity 
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cease to be dividing barriers, whilst they still do service as 
the bonds of subordinate social spheres; the family 
appears, for the first time, as a strictly civil institution, 
and the first instances of dissociation of the communal 
aJBfairs from those of the state are hero to bo met with. 
The idea of world-citizenship and of the community of 
mankind looms up, as yet, it is true, without any moral 
substance, but still gives rise, in course of time, to the 
possibility of human equality, and to the conception of 
universal interests which may be severed from public 
affairs of state. And as the people of the original con- 
quering community or tribe becomes, in the course of a 
few generations, merged into the world-empire, the rights 
of citizenship — depreciated in value, it is true, when com- 
pared with their importance in the communal states, but 
still valuable with regard to those living outside the 
empire and to slaves, and even to freed-men — are extended 
equally to every inhabitant, and lead to that wide applica- 
tion of the principle of equal rights, from which alone the- 
conception of natural original rights and the idea of the 
community of human interests could develop. Parallel 
with this course of development, we also experience that 
the power of the state is employed on large public works, 
partly carried out to satisfy the taste for luxury, but partly 
also with a view to utility. Permanent public memorials 
have already, it is true, been erected by the communal 
society, but less as a matter of utility than as an expression 
of religious or patriotic sentiments and of a sense of the 
appreciation of the beautiful. In the conquering society 
they are first introduced to gratify the vanity of the con- 
quering element, but, later, large material and advantageous 
investments are made, and extensive constructions are 
carried out, for the purpose of pacifying the people of the 
whole empire, of giving them employment, and of increas- 
ing the productive power of the state. To this class of 
public works belong, for instance, the construction of 
aqueducts, the digging of canals, and, above all, the build- 
ing of roads and the deepening of harbours, with a view 
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to rendering the military defence of the immense territory 
more effective, and in order to afford facilities for 
centralizing public administration, and to increase the 
means of communication. To these must be also added 
institutions for the promotion of a better administration 
and of commerce, such as the post, the means of a regular 
conveyance of merchandise and persons, and, in connection 
with the latter, a system of fortifications in order to insure 
safety. As a rule, utilitarian considerations, serving the 
selfish ends of those in power, assert their influence upon 
social and state activity, but partly from device and partly 
from an inherent community of interest, they also tend 
both directly and indirectly to the benefit of the masses. 
As a natural result of increased intercourse and production 
promoted by government — which likewise affords a 
counterpoise to the monopoly of public power and public 
life by those in power — the emancipation of the relations 
of private life follows, and in part as the instrument and 
the security, in part as the effect of that emancipation, also 
the entire independence and thorough development of 
private law ; whereby the absolute and full assertion of 
individuality on this domain is attained. Conjointly with 
this, large fortunes arise, and an accumulation of large 
amounts of capital ensues, whilst the masses become 
impoverished, and those of inferior station are subjected to 
"tnerciless oppression. The first period of the equality 
which private law confers is undoubtedly that of the 
-greatest contrast between the rich and poor, a period 
affording security to every indulgence of the former, and 
utterly ignoring every consideration due to the latter. 

§ 90. The interest of amassing wealth for consumption 
thus leads to such a striking contrast between the destinies 
-of the members of the society as can no longer be 
ignored; the conquering state continually exacts fresh 
sacrifices from the oppressed; the rulers are able to 
maintain their position only by renewed and increased 
efforts, and see no further prospect of improving their 
condition ; the luxury of the society excites the desires and 
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the hopes of foreign enemies to an ever-growing pitch, 
Tvhilsii the bond nniting its elements becomes more and 
more artificial and mechanical ; within the dominant 
society itself, the generally recognized ideas of order, 
peace, equality, and prosperity can be realized to a com- 
paratively slight degree only, the familiarity with this very 
realization still lessening its value ; the creation of a 
perfect state-organism seems impossible, and the dissolu- 
tion of the existing state of things, involving the loss of 
all that gave value to life, becomes inevitable ; and at last, 
in spite of external uniformity throughout the empire, the 
memory of the former independence and import of its 
several parts still survives in the city-communities and 
in the remnants of tribal organisms — ^both of which now 
exercise but little authority with regard to local affairs, but 
are nevertheless made to bear, through the agency of the 
public administration, all the burdens connected with these 
affairs. It is, therefore, but natural that when all these 
circumstances concur, universal and widely-spread discon- 
tent should prevail, and that every element of the society 
which still possesses energy, and in which the last spark 
of capacity for initiative has not yet died out, should look 
about for new objects to satisfy the higher claims of the 
human spirit. 

Since, therefore, life, such as afforded by the community, 
precludes all high hopes, and the mere bettering of the 
individual lot presents itself as an object of a subordinate 
and precarious nature, men's minds revert to their inward 
aspirations, and the striving after individual perfection, 
and the ordering of life according to ideal considerations, 
are left as the only worthy and appropriate tasks. Hence, 
indifference to the cares of the world and disregard of 
material profit and advantages more and more gain ground 
in the 'highest strata of the society as well as in the 
lowest ; and it may, indeed, be said that, from the very 
moment of the formation of the society of conquest, the 
assertion of the independence of the intimate world of 
inward individual sentiment over the social ties becomes a 
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characteristic phenomenon. These aspirations, among- 
persons of a higher position who are troubled by no 
worldly care, assume the shape of philosophy, and, among 
the oppressed classes, that of religion. 

Philosophy is the result of methodical ways of thinking- 
already developed in the communal society. Its appointed 
task, whilst the society is flourishing, is, in the first place, 
to precisely define, systematize, and idealize the conceptions 
and their application to public concerns within a perfect 
communal state-organism ; and, in the second place, ta 
discuss and reconcile the difference which subsisted be- 
tween the ordinary and popular view of the religious 
myths and rites of the communal society and between their 
symbolical theories, harmonizing with the reasonings of 
science and corresponding with a higher standard of moral 
sentiment. But just as the development of the communal 
state cannot remain stationary within the limits of the 
principle of its own society, so can neither the progress of 
philosophy stand still at this particular period and be 
alone content with the accomplishment of the above-men- 
tioned tasks. 

When, therefore, the world-empires arose, philosophy 
also began to busy itself anew with the explanation of the 
universe, yet now no longer with that ingenuous and primi- 
tive conception and endeavour from which it originally 
sprang, when, in laying particular stress upon external 
phenomena, it considered its duty accomplished, if it 
succeeded in accounting for them by some particular pro- 
positions and fictions. Philosophy now proceeds with the 
decided consciousness that its true vocation requires it to 
present a picture of all observable phenomena, both 
spiritual and material, and to show these to be the conse- 
quences of that uniform and higher law, which is, at the 
same time, also the rule of conduct and of moral perfec- 
tion in individuals. Hence, that sublime notion of nature, 
which pervades the Stoical as well as the Epicurean 
systems, and hence also a tendency to invest moral 
judgment with an excessive importance, a tendency which 
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presses more and more to the front during the later 
periods of advancing philosophy, and owing to which the 
speculative element in the philosophical systems shows a 
growing disposition to appreciate the importance of the 
relation between the visible world and the world which can 
be only conceived, and the significance of its effects upon 
the individual. This chain of thought leads again to a 
religious conception of the forces manifesting themselves in 
nature and in the human spirit, and ruling the universe ; 
it leads to their recognition as the attributes and emana- 
tions of the Deity, which constitute the distinctive doctrine 
of later Stoicism, and which, being applied to the individual, 
led up to the religious ideal of the philosophers, the germs 
of which can already be found in Plato, and fully developed 
in the cogitations of Marcus Aurelius. 

Yet, since every ideal pertaining to philosophy is 
unavoidably aristocatic, and since there are, in comparison 
to the mass of mankind, necessarily but few philosophers^ 
those elect of nature and culture, and, further, since to soar 
above the world and to remain indifferent to worldly goods 
on mere theoretical grounds, and without any ulterior 
hope, can from the nature of things be but the privilege of 
the cultured, philosophy could, for these reasons, never 
extend beyond certain narrow limits. It remained, there- 
fore, the sole property of the educated and privileged 
classes ; and although it was the first and spotless herald 
of universal brotherhood and philanthropy, it affected the 
masses and the subsequent destinies of mankind but in- 
directly; partly, through rules of conduct suggested in 
practical life ; then, though in a slight measure, through 
the example of its followers, and most of all, through its 
influence upon the subject matter of other, purely religious 
doctrines ; yet it could never furnish a principle for the 
formation of an independent society, although it counted 
amongst its supporters some of the most enlightened and 
powerful men of the age. 

§ 91. If, therefore, philosophy, the refuge of the en- 
lightened and prominent classes of the conquering and 
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predatory society, proved but ill-adapted for the diffusion of 
a new life, and if, in consequence of soaring above the 
level of the conceptions of the people and above the cir- 
cumstances of its life, it could not become the central 
interest and bond of organization of a new society, it was 
natural that men should look about for a substitute suit- 
able for furthering a fresh development. 

Thus, that other and twin view of life, the roots of 
which had struck much more deeply into the various layers 
of the people, and reached down into the soil from which 
its remotest traditions and most unalterable sentiments 
had sprung, presented itself in order to take the place of 
philosophy. This was religion ; faith in a world beyond, 
trust clinging to the superhuman, hope founded upon 
future life ; these common boons, accessible to the lowest 
and the most unfortunate, alone remained as factors sway- 
ing the convictions, and as ties fitted to enlist ready and 
voluntary co-operation, and in themselves capable of 
uniting the masses broken up into individuals. But 
religion could only serve the purpose of a leading interest 
of a society, if it appeared in a form in which its chief 
importance was no longer due to the external ceremonials 
surrounding Divine worship, but in a form wherein its 
entire essence was pervaded by a moral tenour attractive 
to the spiritual disposition of individuals, penetrating 
inward life, regenerating the old nature of the believers, 
and kindling an irresistible enthusiasm in their breasts, 
and one wherein it found its embodiment in the notions of 
faith, hope, and love. These had, in sooth, not always 
been the pivotal notions of religion, and could only become 
80 within the wide sphere of a conquering society. 

Eeligion, in the consanguineous society, was at first the 
result of fear, afterwards the consequence of a cowering 
spirit of blind submission to tradition, and, finally, a symbol 
of seclusion and exclusiveness. It first sprang in the 
forms of Animism and Fetishism, from the fancied power of 
the departed, and from the experience of the transcendent 
power of natural agencies surrounding man, and was sub- 
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sequently developed by a sense of wonder and respect for 
the unusual and exceptional, embracing the more strikiiij? 
phenomena of nature, especially those of the heavens 
and seasons, even if of daily occurrence. The convic- 
tion of the worldly usefulness of religion, its assimi- 
lation with things traditional, and hence its attachment 
to all the agencies of the proper sphere of a society 
as against foreign enemies, and, finally, the feelings of 
devotion developing in parallel lines with the ties of con- 
sanguinity, indelibly endeared it to the hearts. Its topics 
continued to be the worship of the spirits of the departed, 
as well as of those haunting all nature, and of the external 
objects connected with them ; the placation of mysterious 
powers and their employment to the advantage of man by 
means of external rites ; and, finally, the homage paid in- 
wardly and by outward acts to the progenitors of the patri- 
archal sphere, figuring now as its preservers and patrons, 
and raised to the rank of divinities or of a higher class of 
superhuman beings. The influence of religion was neverthe- 
less also productive of a moral result, already felt in the 
consanguineous society; namely, the gaining ground of the 
idea of the universal accountability of those inevitably 
adhering to it, not so much from faith, as from the fact of 
belonging to the same sphere of consanguinity. Primitive 
religion is not, as a general rule, the result of individual 
conviction ; it is a motive influence just as tangible and as 
inseparable from social life, as any tradition, any familiar 
agency, or any accepted earthly authority. But it is for 
this very'reason marked by all the attributes peculiar to the 
consanguineous sphere in regard to its members ; and, just 
as a perfect solidarity must prevail among the individual 
members of the ruling sphere of kinship as towards the 
members of any hostile society, even so does this com- 
munity and collective responsibility assert itself in the 
relation of its members to the superhuman powers. Thus, 
an ojBfence committed by any member of the society draws 
down the wrath of the Deity upon the whole of the society, 
whilst the appeasing of the Divine wrath procured by any 
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appropriate act of placation has the effect of wiping out 
the sins of every one of its members. 

In the early stages of a society founded on local con- 
tiguity, religion retains this its feature, but it becomes 
consciously polytheistic through the co-ordination of the 
divinities of the various kinships forming the component 
parts of the society, and through a grouping of the trans- 
mundane powers corresponding with the order of the tribal 
and of the communal state. In addition to this, as man's 
rule over nature increases in extent, religious conceptions 
are remodelled and rendered consciously anthropomorphous 
after the pattern of human attributes, and the various 
forces and phenomena of nature undergo a mythical per- 
sonification or deification, until, finally, the attributes of 
the gods are conceived as corresponding with idealized 
human characteristics. At a later period, when the society 
itself establishes its rules with fixed purposes. Divine rule 
is no longer casually revealed by scattered capricious 
manifestations alone, but becomes the source and sus- 
taining spirit of the laws of causal necessity now begin- 
ning to be recognized, whilst familiarity with abstract ideas 
and with their domain identifies the supernatural powers 
with notions of a general character, and with conceptions 
which present themselves at first as fatal forces existing 
before the Deity side by side with, or above it, and, subse- 
quently, as embodied in the essence of the gods, as asserting 
themselves in their attributes, and as symbolized in the 
religious fables concerning them. Hence, parallel with the 
division of the society of local contiguity into two classes, 
namely, into the aristocratic and democratic elements respec- 
tively, follows the double meaning with which the religious 
propositions are invested — the ordinary literal one for the 
masses, and the figurative and mystical one for the pro- 
minent and enlightened. Poetry steps in, and, weaving 
the two explanations into one web, renders the moral 
meaning of the loftier explanation accessible, whilst 
respecting the outward shape of the inferior one. Philo- 
sophy proceeds from the former alone, and erects it into 
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a theory. Nevertheless, the proponderatinp; importance of 
externals and ceremonies continued to bo acknowledpjed in 
all the relations of the community. Beligion was looked 
upon as being essentially the symbol of the social bond, 
and the fulfilling of the tasks and duties connected with the 
veneration due to the gods, and with the expression of 
attachment to the state. Want of faith and indifference to 
religion met with the same condemnation as want of patriot- 
ism and contempt of civil virtues, for they were considered 
identical ; and thus religion became still more intimately 
connected with the ties of the society than with the spheres 
of individuality. Where, again, as among the Jewish 
people, the tribal state presented itself in the traditions of 
the population as the immediate descendant and expanded 
form of the patriarchal society ; and where, owing to 
natural circumstances, such as its seclusion from the world 
and the austere character of the people, it developed in 
all its purity, whilst its tribal religion, grown on the tree 
of a single kinship, was under the influence of doctrines of 
a higher philosophical level during a long period of op- 
pression, being fostered by a priesthood destitute of all 
class privileges, but jealous to maintain the exclusiveness 
and purity of blood of the tribe — here, after the state bad 
become finally consolidated, religion appeared as the wor- 
ship of a supreme and jealous Deity. In this form it 
united in itself all human attributes in their highest ideal- 
ization, and, whilst admitting polytheism in other peoples, 
it carefully preserved its evolved monotheism for itself, and 
identified with it unreservedly the destinies of its own 
society. 

§ 92. The functions of religion within the conquering 
and predatory societies of the world-empires undergo, 
owing to the influence of the latter, a complete change, and 
almost cease altogether. Two groups of reasons of a 
different nature combine to develop within the world- 
empires religious toleration and the freedom of religions to 
their utmost extent. In the first place, the interest of 
amassing wealth and the ideas to which it gives rise, are of 



174 SOCIETY. 

a thoroughly worldly character, and the palpable notion of 
material advantages, exerting a paramount influence upon 
the modes of thought of the society, does not generally 
encourage either mythical speculation or blind devotion to 
things far ofif and distant. For these reasons the leading 
spheres of the society are generally disinclined to place 
themselves in antagonism to currents of thought which 
are not of immediate danger to their rule and policy, and 
which even draw oJ0f the attention of those, whom they engross, 
from the political arena ; and are reluctant to persecute 
individuals or social spheres, whose energies find employ- 
ment and satisfaction in apparently innocent quarters, and 
who might prove dangerous if turned into other channels. 
Moreover, the leniency of the government, thus manifesting 
itself in the respect shown on the part of the dominant 
conquering society to the tribal and communal religions, 
tends to make it appear, as if the subjugated elements were 
still living, and could live up to their ancient traditions 
without interference. In the second place, owing to the 
conquests of the world-empires, even the religion of their 
dominant communal or tribal society lost the importance 
it once possessed within the narrow limits of a society of 
local contiguity, when it was intimately connected with 
every one of its agencies, and developed hand in hand with 
them ; it now became only a body of external ceremonials, 
which were, in the main, but emblems of power, and to 
which the state, founded upon new principles, attributed 
importance only in their outer form without reference to 
their moral aspect. In proportion as the conquered 
foreign elements were absorbed, their religious notions and 
rites were gradually added to those dominant hitherto, 
until at last we find that, in the Eoman empire, religion 
became to be composed of a heterogeneous collection of 
Pantheons, exactly as the mass of its people was formed 
out of various subjected societies. Hence, in world- 
empires, every religion is bound to tolerate the presence of 
others, to recognize them, and to live with them in peace. 
Keligious intolerance is viewed there as a reminiscence of 
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the ancient exclusiveness of race and tribe, as the spiritual 
disturber of the peace of the world, as hatred of universal 
humanity, and as antagonistic to the conditions of existence 
of the state. Finally, religion became in the eyes of the 
rulers a body of externals, merely emblematic and without 
any deeper meaning; they appreciated its value only to 
the extent of its fitness to minister to the supremacy of the 
established government, and as far as it might be expressive 
of the manifestation of the devotion of the subjects to the 
sanctioned powers of the state. 

But, in proportion as the official religion grew emptier, 
more insipid and more servile, and sank down to the level 
of a mere intermediary of worldly considerations, it became 
more and more deserted by the mass of those who could 
derive neither comfort nor peace of mind from the interest 
of amassing wealth for consumption, and who were ex- 
cluded from a share in the intellectual products of the 
civilization of the age. The poor and the oppressed, for 
whom there is no hope amidst the splendours of society, 
and whose lot is but toil and disdain, those who are filled 
with grace and devotion, and have a contempt for all 
worldly vanities, the charitable and devout, who cannot 
bear the thought of prospering at the expense and through 
the sufferings of others, the ardent and enthusiastic, who 
are unwilling to relinquish the glories and the hopes 
promised to their race or tribe by their ancient faith, 
although those glories or hopes were restricted to narrow 
limits, all these aspire to the agencies of a spiritual in- 
ward life, and long for a religion containing the means of 
moral justification, and which is precious to them in 
proportion as it comes home to the heart of man. Hence, 
if, under circumstances which arouse faith and trust in 
Divine revelation, a doctrine springs up, and accounting 
for the miseries of earthly existence, and affording scope 
for the yearnings of single-mindedness and goodness 
towards the infinite, stirs up hopes of a future world beyond, 
— whether these hopes centre in the salvation of the soul, in 
the promise of bliss which cannot be realized on earth, or 
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in the lapsing into a state of unconsciousness — such an 
inner religion, penetrating every part of disposition and 
character, becomes at once a fundamental and leading 
principle, and a vital interest, which alone is invested with 
actuality in the eyes of the faithful, and utterly excludes all 
cares and strivings foreign to it. 

Such a faith becomes accordingly the germ and bond of 
a new society, and finds, within the sphere of the world- 
empire, access to the whole of mankind, whose bond of 
unity, founded hitherto upon external institutions, it offers 
to widen and strengthen by its doctrine of universal 
responsibility. This doctrine it borrows, as a prime 
essential, from the ancient creeds, and now merely 
strengthens and extends it to its utmost limits, in con- 
formity with the currents of ideas of the established 
society, by the notions of original sin, of salvation, and of 
last judgment with reference to all mankind ; ideas which, 
too, are taken from the remotest traditions, but are now 
congenially invested with a deeper spiritual meaning. 

§ 93. The effect of the new vital interest and of the 
new religious doctrine manifests itself at first in the altered 
morals and in the change of the mode of life of the 
believers, to whom the contrast between their own prac- 
tices and between the established customs and generally 
accepted views seems even greater than it really is. The 
religious indifference of the society of the conquering state — 
which, from the fact, that men seek no longer the conditions 
of success in supernatural agencies, but now rely in this re- 
spect entirely upon their own discrimination and strength, 
had become part of its very system — contrasts sharply with 
the fundamental tone of that deep conviction of exclusive 
trust in the Deity, and of the corruption of human nature, 
which keep the ardour of the faithful continually awake, 
and almost prompt them to go in search of suffering and 
martyrdom. 

At first, however, the believers continue to cling to the 
framework of the tribal or communal religion which has 
hitherto supplied them with spiritual food, and merely 
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think of widening its sphere so as to render it acccs* 
sible to everybody ; until at last the conflict between 
the preponderating stranger elements which have joined 
them and the unyielding spirit of the supporters of the 
parity of the ancient views, produces a schism, which first 
rouses them to the consciousness of their separate social 
existence, and brings them at the same time to the notico 
of the ruling society, as an element hitherto unknown » 
but one independent of, and thus antagonistic to, itself. 
At this period the work of the social organization of the 
Church begins, and the apostles, disseminators, and 
teachers of the faith become at the same time leaders, 
guards, judges, and guides, also with regard to worldly con- 
duct, which is now shaped in consonance with the claims 
of the new doctrine. Ecclesiastical authorities, leading to 
transmundane salvation, and preparing souls for the king- 
dom of God, also spring up; and where their words are 
preached, the commands of the powerful on earth are 
unheard, even as an empty sound in the desert. 

A struggle between the religious society, which, although 
confined to narrow limits, is incomparably compact and 
ever growing, and between the conquering society, is, 
as a consequence, inevitable. The latter employs, during 
this conflict, every means in turn ; beginning with forbear- 
ance, and a just and even mild application of the law, it 
passes finally to most cruel persecution and oppression. 
At times it discourages the activity of informers, and 
punishes only infractions against lawful order or the 
evasion of social duties, and that leniently ; at others, it 
enacts special laws, not so much for the suppression of 
doctrines, as for the purpose of preventing the formation of 
dangerous leagues ; later, it smites with the whole rigour of 
the law, or allows free course to the licentiousness of the 
mob actuated by hostile passions against the new religion ; 
and, fijially, it ends with persecution, and tries to extirpate, 
with despotic power, all the elements foreign to its own 
sphere. But all these measures, so far from ensuring 
success, are only a fresh incentive to the ardour of the 
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followers of the faith, and tend to increase the unity of the 
Church and the strength of its organism. For the only 
remedy against this evil is the influencing of religious con- 
victions, and this remedy is not within the reach of the 
conquering state from the very nature of its principles and 
organism. Under the protecting wing of toleration the 
work of conversion is carried on more and more openly, 
and soon assumes large proportions ; laws circumscribing 
the right of association only lead to a more careful selection 
of the organs of the Church, to a matured and thorough 
organization of its oflScial authorities, and to a higher pitch 
of administrative centralization. The violence of the 
masses makes the persecuted appear in the light of victims 
to disorder ; whilst the tyrannical acts aimed at them pro- 
voke pity for those, whose heroism rouses admiration and 
incites to imitation, and whose persevering tenacity survives 
the onslaught of the most desperate attacks, which from its 
very nature must be short-lived and capricious. Besides, 
every development in the Church at the same time weakens 
the established power of the state, for the most valuable 
elements, in joining and placing themselves at the disposal 
of one society, sever their connection with the other. 

But the religious society itself passes meanwhile through 
a far-reaching internal transformation. Hand in hand 
with its expansion, its practical rules of life also develop, 
and the external law and order of the Church, although 
still having the propositions of faith for their centre, 
gradually adapt themselves, not only to the spiritual, but 
also to the worldly wants of the faithful. The Church 
acquires worldly possessions, forming its common property, 
which it employs in succouring and supporting the needy 
and the zealous ; it establishes regular offices and authori- 
ties, and introduces an ordered public administration and 
fixed principles and rules of conduct. Individual enthu- 
siasm no longer occupies every domain of ecclesiastical 
activity, but yields to disciplined and deliberate effort. 
The Church does not disquiet the guilelessness of the 
believing mind, but it permits wisdom drawn from ex- 
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perience to ensure the result of its labours. The claims of 
a holy life obtain recognition as being exceptional and as 
standing above the considerations of that common morality 
which may be generally exacted, and which is also asserted 
by means of discipline ; considerations which, resting upon 
the moderating effects of civil and worldly relations, are 
not of so compulsory a nature, as to deprive the faithful of 
theur chances of general activity in their own affairs, or as 
to exclude them entirely from the assumption of civil 

duties. 

And thus, in spite of continual conflict and of an irrecon- 
cilable antagonism of principle between the two societies, 
their main conceptions draw closer and closer to each other 
in the minds of the masses who are unable to comprehend 
the final consequences of theories. In due course of time 
those who attribute importance to mere external forms, and 
deem to secure by the preservation of the latter the exis- 
tence of the state, although the essential principle and ten- 
dency of its workings have undergone a change, see no 
extreme danger in the acceptance of the doctrines of the 
new society by the conquering society, and even expect the 
rejuvenescence of the tottering state by the help of new 
moral agencies, and the invigoration of its enfeebled power 
by the support of the Church. 

§ 94. When the ruling classes who are theoretically 
indifferent to religion are thus brought to acloiowledge the 
irresistible power of the latter, and, at length, outwardly 
accept its doctrines, the Church, too, becomes, for the time 
being, reconciled to the institutions of the conquering 
society and clings to them all the more closely, since it 
soon perceives them to be the most effective means of its 
own firm estabUshment. Accordingly the conquering state 
adds religious aims to its own aims, and the Church 
occupies a recognized, and very soon a leading, position in 
the state, its own authorities becoming the organs of the 
religion of the state. The sphere of the religious society 
thus expands to an extraordinary degree ; yet this society 
loses its former inwardness from the very moment it no 
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longer deems its task to consist exclusively in the realiza- 
tion of its own aims. Hence arise, in a great measure, the 
schisms in the Church ; which, indeed, had casually 
occurred also previously with reference to theoretical and 
doctrinal questions, and led to internal commotions within 
the religious society, commotions rendered however less 
violent by the hostile attitude of the dominant state against 
all votaries of the faith without distinction ; but these 
schisms now become thoroughly envenomed, because the 
differences of opinion concerning articles of faith are 
coupled with diverging conduct in the political relations of 
life, and assume the form of questions of power, whenever 
the possibility of gaining the ear of the actual government 
seems feasible, and when protection by the state means 
practically the suppression of antagonists. This inaugu- 
rates the first period of the persecutions of heretics within 
the Church and by the Church, persecutions which are far 
more sanguinary than those formerly instituted by the 
state against religion, because now it is conviction and not 
mere worldly policy that lurks beneath the motives for 
persecution ; the Church no longer recognizes the excuse of 
individual conviction, which had been often accepted by the 
indifference of the conquering society. 

The scales between the mutual services rendered to each 
other by the religious society and the worldly state do not 
however remain very long evenly balanced, for the weight 
of the Church is constantly increasing whilst that of the 
state is dwindling. The former being a society in the 
course of development and consolidation, urges more and 
more vehemently the assertion of its aims, whilst the 
interest of amassing wealth for consumption becomes more 
and more subordinated to that of religion, and is at last 
looked upon as justified only if the wealth obtained is 
devoted to religious objects. The state, too, now viewed in 
theory as imperfect in itself and capable of righteousness 
only in the service of the Church, loses also politically its 
supremacy, and soon its independence, the earthly com- 
munity thus becoming a mere preparatory stage for the 
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city of God and the world to como. This gives rise to the 
peculiar iihenomenon that, in the contest hetweentho various 
creeds and denominations, victory does not in the long run 
adhere to the one that humhles itself most before the power 
of the state, but that the state eventually lends the aid of 
its arm to the one most favourable to the independence and 
to the centralization of the Church. When this happens, 
the state has completely changed its texture and its central 
principle; its common tie and its society have all become 
strictly ecclesiastical. 

§ 95. That phase in the life of the ecclesiastical society, 
daring which it becomes dominant and itself the state is 
much less apt than the corresponding phase in the life of 
other societies to strike the mind, and this for various 
reasons. In the first place, this period presents a picture 
of continual warfare, coming partly from abroad, and 
directed against the state, which is no longer able to main- 
tain itself as a conquering empire, and partly arising from 
religious persecutions and from the violent propagation of 
religion, in the course of which both the power of the state 
and that of the Church appear merely as ceniralized and 
absolute militant organisms. Thus an absolute rule is 
produced, under which a change in the vital principle is 
much less conspicuous than within the sphere of free com- 
munities. In the second place, the Church is never during 
any phase of its development able to manage its multi- 
farious secular aflfairs immediately through its own autho- 
rities ; but, keeping always spiritual and earthly tasks 
apart, it leaves the latter to be attended to mediately by 
other societies, serving as organs subordinated to spiritual 
aims. Hence the peculiar complexion of the ecclesiastical 
■state, and hence also the notion, that office is not invested 
with independent power, such as was possessed by the 
authorities of the previous societies, but that it is merely 
the occupation of a sphere of action bearing upon fixed 
tasks, transferred to it by, and emanating from, a superior 
power. Both a hierarchy and self-government may indeed 
be found to hand in the conquering society, but the 
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hierarchy in such society is strictly an engine of power, 
the subordinate organs of which are the blind instruments 
of the superior ones, whilst in the organism of the Church 
all have a share of Divine right according to the extent of 
their functions ; agaiii, self-government, confined originally 
to mere local interest, becomes subsequently the depository 
of tasks to be solved through power delegated to it ; and 
hence both of them, a hierarchy and self-government, can 
attain tbeir full development in the ecclesiastical state 
alone. 

Starting from this period, therefore, a double current of 
life may be observed within the Church itself. One, the 
internal current, tends purely and directly towards spiritual 
aims, and that higher level of faith and morality, which is 
the result of exclusive striving after the ideal, and of the 
recognition of the absolute value of the individual soul, as 
far as it is considered free — that is, as harmonizing in its 
endeavours with the requirements of faith, — and which, in 
the monastic orders, is embodied in the devotion to aims 
of individual holiness, and thus enlists and absorbs the 
noblest and most precious elements of the society. The 
other manifests itself in the appropriate management of 
worldly affairs for the\ promotion of the interests of the 
Church in the consolidation of its rule, in disciplining, 
within allowable boundaries, the great mass of mankind, 
and in the regulation and transformation of every-day life. 
This circumstance gives rise to that double standard of 
morality applied by every Church ; one standard of morality 
for its elect and its saints, and the other for the great mul- 
titude. Such a double standard is not the casual outgrowth 
of one or another system, but inevitably springs from all 
attempts at realizing spiritual aims through human com- 
munities. Hence arises also that antagonism between the 
living faith and the law% which is continually starting up in 
every religious society, and the reconcilement of which, 
resulting in the co-operation of the two factors, constitutes 
the most splendid triumph of ecclesiastical government. 
Ecclesiastical law always faithfully reflects the difficulties 
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of the worldly relations of the Church, and those conces- 
sions which the Church is comi^elled to make to the 
infirmities of its organs, and to the lower grade of its 
adherents' understanding. 

For this very reason the substance and systom of its 
rules, as well as the the tenour of its institutions, are, to a 
great extent, drawn from the law of the conquering society 
which immediately preceded it, the spirit and purpose of 
which are, however, newly shaped with a view to assimihit- 
ing them with the spiritual interests of the Church. The 
authority asserting the dominant principle of the Church 
always, however, constitutes its direct source, whilst this 
authority itself is bound to represent the law to the faithful 
as of transmundane revealed origin, or as inherited through 
tradition divine in character. This circumstance furnishes 
an explanation of the phenomenon, that falsifications occupy 
a prominent place among the sources of every body of Church 
law. This is due not so much to conscious intentions of 
the hierarchy, as to the natural disposition of the ecclesias- 
tical society to claim a supernatural origin for its order 
and regulations. When it cannot credibly trace them back 
durectly to its founder or to other sources of revelation, it is 
wont to ascribe to matters, the acceptance of which is 
claimed by the public consciousness as a necessity, at least 
such an origin as is sanctioned by the lapse of time, which 
public opinion has received as indubitable, and which, 
in consequence of the practical application of the principle 
of authority serving as a foundation for the ecclesiastical 
society, is generally accepted without any contradiction* 
The falsifications of the ecclesiastical law are, proi)erly 
speaking, no mere forgeries, but consequences of the same 
phases of thought, which give rise to legal fictions in the 
worldly law of the communal societies during its earlier 
stages of development. 

§ 96. When the ecclesiastical society thus develops 
more and more in its organism the consequences of its 
situation and power, and seeks the satisfaction of the 
interest peculiar to it in external rules and institutions, its 
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moral notions become inevitably rigid and less pliable. As 
a natural result, it is no longer able to adapt itself to the 
changing phases of the spiritual wants and expectations of 
its believers, whose obedience and attachment now become 
a mere matter of external form, and whose ardour for co- 
operation towards a common aim now cools down. At the 
same time the influence becomes felt of those agencies, 
owing to which the culture of the members of the eccle- 
siastical society, and the prosperity of its adherents, have 
sunk to a lower level than that occupied during the halcyon 
days of the communal and conquering societies. The 
chief one of these causes is the fact, that the organism 
of the ecclesiastical society is confessedly ill-adapted to 
satisfy secular interests, and that these interests are 
entrusted to the organs of subordinate societies who do 
not work harmoniously together, and therefore cannot 
meet the needs and wants of a society of a wider sphere, 
with which they did not simultaneously develop. In addi- 
tion to this, the most distinguished, the most conspicuous, 
and the most disciplined elements of the society being 
absorbed in the service of the ecclesiastical organism, those 
only are left to attend to strictly secular affairs, who are 
less qualified to do so, and whose understanding hardly 
rises above the rude ignorance of the great mass. 

This may account for the phenomenon, attending every 
period of ecclesiastical rule, that the subjected secular 
society is broken up into spheres of a much lower order, 
and much less extensive than those of the period immedi- 
ately preceding it, and that institutions again spring up, 
which resemble in turn the patriarchal and the primitive 
tribal organisms, although reminiscenses of the law of 
the antecedent conquering society frequently save these 
formations from the appearance of absolute primitiveness. 
Feudalism itself, the remarkable case of the intermingling 
of private property and of the authority of public law, the 
figuring of personal fidelity as a social tie, and the sphtting 
up of the interests of insignificant territories — all proclaims 
kinship with institutions belonging to the earlier phases of 
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human development, with the exception that these new in- 
stitutions, instead of being founded upon the int(»rest of 
consanguinity, or of immediate local contiguity, are based 
upon association by contract, forced upon men by circum- 
stances. Another agency contributing to lower the level of 
civilization during this phase is the estran;^enient from the 
ideals of the beautiful, the harmonious, the humanly arti- 
ficial and artistic, and the materially useful, caused by 
exclusive devotion to extramundane objects ; an estrange- 
ment that sees in the products of the antecedent culture 
tendencies and aims antagonistic to faith, and which, as it 
is unable to eradicate from the heart of man endeavours 
aiming at the attainment of immediate worldly advantages, 
turns them into much coarser channels, and casts them into 
moulds much less perfect. Finally, the decay of culture in 
the ecclesiastical society is brought about by an additional 
circumstance, namely, that owing to religious conversions 
by means of the sword, numerous such elements as have 
had no share in the development of the communal and 
conquering societies are received into its sphere, and 
therefore lack the proper disposition and adaptability 
fostered and developed within the sphere of those societies. 
§ 97. Where, therefore, the rule of the ecclesiastical 
society is definitely consolidated — leaving, however, the 
frame of the conquering society undisturbed, but so that the 
latter as well as its subordinate spheres become mere organs 
of the Church — all progress, the spread of new ideas and the 
influence of external intellectual agencies are shut out, and 
the society becomes perfectly stationary and purely con- 
servative, and dwindles at the same time in strength. In 
consequence of being immured in interests not of this world, 
it now enters upon a career of slow and gradual decay. 
The germs of a new life will henceforth be met with only 
in such circles as are less affected by the oppressive weight 
of the organism of the Church, and which, owing to their 
situation, are more accessible to intercourse and contact 
with foreign elements. Hence, the more subordinate lay 
societies are at this period more capable of development 
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than those of a higher order; just as a tree, the crown of 
"which has withered, sends fresh shoots from its humble 
roots and not from its loftier branches. These inferior 
societies of a lay character present anew individually the 
same phases of development, through which the conse- 
cutive series of the human societies have alreadv once^ 
passed. 

Thus, corresponding with the patriarchial organism, pri- 
mitive associations — arising from companionship in arms for 
military ventures, and passing almost precisely through the 
same influences which had formerly led to the formation of 
tribes — become permanent feudal societies, and a nucleus for 
the formation of a people. The fostering and more thorough 
care bestowed upon local interests calls again into existence 
communal states, though no longer independent; and this 
course of development leads anew to attempts at organizing 
conquering societies. The power of the Church still retains 
its supremacy over these new formations, but the aims of 
the Church and the secular interests of the new societies 
now figure side by side as of equal importance. Indeed, 
the only way the Church — availing itself of the advantage 
of its prominent position — is able to preserve its dominant 
power, is by using and siding with the organizations of a 
higher order, continually forming within the minor societies, 
as the latter begin to be dangerous, and are in course of con- 
solidation and aspire to independence from the dominant 
society; and by thus becoming itself, though from motives 
of interest, the means of hastening and securing progress. 
It thus leans upon the firmly-established principalities, 
which possess a more highly-developed feudal organization 
as against the semi-barbarous tribes, upon the cities as 
against the leagues of the feudal lords, and upon the new con- 
quering empires as against the communal societies, which 
attempt to regain their independence. It takes at the same 
time unremitting care not to allow any of the new societies 
called to its aid to increase too much in power or to become 
independent. To accomplish this, it again invokes the 
help of those very groups which it had combated, against 
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Buch of its former allies as may threaten to become 
too powerful, and thus makes it its chief object to con- 
sistently maintain the balance of i)ower between the various 
new social formations and to ensure their co-existence. 
This seemingly complicated and intricate, but essentially 
very simple j)olicy accounts, accordingly, for the pheno- 
menon of the great and many-sided variety of institutions 
and organisms, and for the existence side by side, and 
loose connection of, the structurcH peculiar to the different 
societies, which fills medijcval history with apparently feo 
numerous contradictions. 

§ 98. But it is this motley mixture of the groups of 
interest, and the incessant frictions and collisions between 
these spheres of various orders, grades, and kinds, and 
their mutual absorption of each other within tbe perii)hery 
of a yet common civilization, that lays the foundation for the 
rise of another new vital interest, and of a society embracing 
the same. These it is that stir into life nationality, tho 
principle and the uniting tie of the future national state. 

The notion of nationality comprehends two kinds of 
elements — natural and historical ones. The former are 
identical with those of race, as consisting in a common 
origin and language, and in a similarity of temperament ; 
aiid the latter consist in traditions of common vicissitudes, 
perils, and efforts in the past, in the consciousness of a 
common destiny, and in the hope of a common futm-e. It 
is obvious, however, that natural agencies are at the same 
time of a historical character, for races nowhere and at no 
time form groups of kinship of perfect purity of blood, but 
they are the results of amalgamations extending over a 
larger sphere, such as are observable in the case of different 
tribes. 

As to unity of language, this again, depends upon a 
variety of external agencies, since in primitive times it 
cannot indeed either obtain or continue over a larger terri- 
tory without the pressure of external political circum- 
stances. 

If these influences in the formation of nationality are 



188 ' SOCIETY. 

nevertheless contradistinguished from historical ones, it 
is because they are the results of currents of events too 
remote and of too abstruse a character to admit of their 
being particularized and signalized in the same way as can 
agencies, the development of each of which can be singly 
traced and accounted for. The natural elements do not, 
however, by themselves as yet originate nationality; for, 
during the remoter periods of humanity, their sphere is too 
wide to be capable of producing an actual community of 
interest of a permanent and paramount nature; whilst, 
at a later period, they are hidden from view by the 
interest of conquest for plunder and by that of religion. 
It is only when they are coupled with those historical 
agencies, the memory of which has left vivid traces in the 
minds, and survives in all its purity in the generations of 
a later age, and when these memories present themselves 
as pledges of a future attainable by combined effort only, 
and when faith in a common origin and the possibility of 
mutually understanding each other and of a mutual ex- 
change of . ideas are conceived with reference to a higher 
aim, and as guarantees of united exertions for the purpose 
of securing the common welfare, that there can arise beyond 
the naked fact of nationality the consciousness of all that 
constitutes its essence, and that places nationality on a level 
with the other great vital interests of humanity. It some- 
times happens, however, that, even in the absence of the 
natural factors, a sphere of interest of nationality springs 
up strictly under the influence of historical influences, which 
assert themselves with overwhelming force, especially if the 
circumstances of geographical position, or some imminent 
danger threatening from a common enemy, take the place 
of the agencies of fusion above indicated. 

This whole course of things presupposes, however, the 
existence of a society of an order superior in its interest, 
which forces the minor societies into a common mould 
whilst the process of their fusion is taking place ; and it is 
this very function of developing nationality that is per- 
formed by the ecclesiastical society. Indeed, when the or- 
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ganism of the Church has become definitely crystallized, 
the religious interest supplying its central principle has 
already lost much of its vitality and ceased to be a lead- 
ing one. For the conscientious conviction which had 
called the Church into existence \vas, by becoming 
attached to outward form, robbed of its freedom, and thus 
lost all that constituted its most precious clement. In 
consequence, new vital interests, hitherto neglected, press 
to the fore. The necessity of giving free scope to intel- 
lectual, scientific, and artistic activity, awakened to new 
life, the incentives to enterprise springing from the con- 
sciousness of the wider community which had been gra- 
dually, formed under the lead of the Church, supply in- 
dependent vital aims, for the accomplishment of which 
sufficient room is afforded neither within the narrow feudal 
spheres, constituted in imitation of those of kinship, nor 
within the communal spheres circumscribed by the limits 
of local contiguity, nor even within the spheres of conquest 
for plunder designed exclusively for the benefit of a ruling 
class; whilst the whole structure of the Church is irre- 
concilably antagonistic to the fundamental principles of 
tliese aims. Thus, worldly energy, again called to life, 
creates for itself upon the foundation of national sentiment 
a society of a wider sphere, the struggles and trials of 
which become those of the national state. 

§ 99. Hence, seemingly, it should follow, that the sphere 
of national interest is nan-ower than that of religion, or 
even than that of the conquering society, and the appear- 
ance of the national interest after the former in point of 
sequence would thus involve a contradiction to the propo- 
sition that an interest of a higher order is, at the same 
time, one of a wider sphere. 

But a rigorous analysis will render it at once evident 
that the national interest and society embrace a greater 
variety of subjects, and are of a wider sphere and of a 
higher organism than the Church, and more assuredly still 
than the preceding societies. If we glance at the series of 
qualities composing national character, such as pursuing 
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generally the same modes of life, adhering to identical 
customs, having a piety for common traditions, an accept- 
ance of common political conditions of material prosperity, 
an identical standard applied to the weighing of intellectual 
achievements, a ready recognition of identical modes of 
procedure, inquiry, and progress, and a harmonious vibra- 
tion of identical chords in the hearts of men; and, if 
we further consider the common manifestations of all these 
qualities expressed in identical forms, we find that these 
manifestations are coupled with uniform conceptions of the 
claims of duty and with a uniform interpretation of the 
voice of conscience, which arise in this case, not from 
the revelation of supernatural authority or power claimed 
by the ecclesiastical society and from its violent assertion 
through external measures, but by agencies emanating 
from man's own individual conscience, by the movement 
of regained liberty receiving its impulse from moral springs 
alone. Consequently, just as the previous societies find 
their respective interests most benefited, not while their 
own organization is dominant, but within the spheres they 
enter after descending from dominion, so it is in this case. 
It is not within the Church that the religious interest 
asserts itself most completely, but during those later phases 
of the religious society, when the latter presents itself as a 
subordinate component of the subsequent national society. 
Thus, whilst the national society affords room for satis- 
fying not only the religious interest but every other in- 
terest already enumerated, to a greater extent than all 
the earlier preceding societies, and admits, besides, of the 
assertion of peculiar conceptions and energies such as 
hitherto had not in general risen to the surface, its own 
sphere and enlarged organism becomes also more perfect ; 
this is, because the national society is the first which 
ignores any discrimination between its members with 
regard to its interest — that is, any distinction of classes ; 
and therefore penetrates into much deeper strata than its 
predecessors. The society amassing wealth for consump- 
tion serves the interests of the conquering and plundering 
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class which — ^though its memhcrs change — is confined to a 
comparatively inconsiderable number. The ecclesiastical 
society, though it began humbly and admitted everybody, 
could really and honestly afford a share in its vital principle 
but to those few, whose faith was above all earthly care, and 
who were able to live up to the exactions of a morality of 
a higher order. The national society, however, takes the 
idea of liberty from the communal society, that of equality 
from the conquering society, and that of brotherhood from 
the ecclesiastical society. It strives to realize them con- 
nectedly and uniformly with regard to the sphere of all 
those who belong to it, by endeavouring to be the interme- 
diary of the expression of the will of all its citizens. 
Indeed, it becomes truly dominant only from the moment 
when it accepts overtly or covertly the doctrine of the sove- 
reignty of the people, and acknowledges the rightfulness of 
that power alone, which serves the public aims of the whole 
nation. Hence, this is the first society which consciously 
draws its rule from within itself, and not from external 
factors. 

This does not imply, however, that its organization has 
always been necessarily democratic, and that it has not 
developed through all the phases characteristic of the 
growth of every society. Those who give the first impulse 
to its formation are of that class of reformers who, whether 
they enter the arena of religion, politics, science, or art, 
appeal to the people, not as being inhabitants of a com- 
munity of local interest, but as being members of that 
larger sphere, which is capable of understanding them and 
of sharing their enthusiasm, and is stirred up into new 
consciousness in the presence of the crumbling ruins of the 
organism of the conquering empires and of the rigid 
formalities of ecclesiastical rule. The further course of 
formation of the national society may be traced in the 
conflicts carried on by the societies of a lower sphere — 
figuring as the organs of the Church — amongst themselves, 
and against the conquering society when striving to regain 
its rule under the mask of the Church. During these 
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conflicts the national society is represented, organized, and 
centralized by the kingly power as opposed to the papal 
and imperial rule as well as to that of the feudal aristo- 
cracy. This regal power itself very soon attempts to expand 
beyond the limits set by nature to the new society, and is 
eager for great conquests which, however, are arrested 
by the common resistance of other nations of equal rank. 
These struggles again are productive partly of a check to 
the social development, and partly of a decline in the 
strength of the kingly power, which is antagonistic to the 
latter ; whilst, according to the circumstances which prevail, 
the monarchy is relieved in the conduct of national affairs 
either by the democracy or the aristocracy. The progress 
of the ruling national societies is arrested, again, whenever 
the casually subjected elements add no longer to the 
national strength and consciousness, and the rule is con- 
fessedly designed, not for the benefit of the subjected 
populations, but for the benefit of one portion of the com- 
munity alone. 

The interest of nationality, therefore, whilst affording, 
on the one hand, an opportunity for the assertion of every 
kind of human faculty, contains, on the other, elements 
which circumscribe its scope. Hence, just as the religious 
interest and the ecclesiastical society present a resemblance 
with those of consanguinity, in consequence of the principle 
of authority common to both, but yet differing in the 
circumstance, that, whilst authority in the consanguineous 
society is founded upon the simplest natural circumstances, 
it rests in the ecclesiastical society upon the moral and 
abstract agencies of faith, and just as neither of these 
two societies are characterized by territorial attachments 
of an intimate character, even so the national society is 
akin to that of local contiguity. There is, however, this 
divergence, that the material limits to the interests of local 
contiguity are, in case of the interest of nationality, replaced 
by spiritual limits — the influences, namely, which obstruct 
united development — and, further, that a national society, 
being from the circumstances of its origin and development 
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aware of the bearing of the interests of its own members 
npon the universal objects of general humanity, regards 
other national societies not only as entitled to rights equal 
with its own, but as supplementing itself ; hence national 
states do not seek that seclusion, nor strive after that abso* 
lute self-sufficiency, peculiar to all the preceding societies. 
This accounts for the circumstance that the period of 
national states is also marked by the consolidation of the 
system of international law. 

§ 100. The national state, nevertheless, cannot bo con- 
sidered so definite and perfect a polity amongst the societies, 
as to form the utmost boundary of their development. It 
is, however, undeniable, that it is just as permanent a 
sphere and just as valuable in itself, as any of the others 
answering their respective interests, and that, therefore, if 
it descends from dominion and casually yields to other state 
organisms, resting upon a different and higher principle, it 
still must preserve in that subordinate position its import- 
ance amongst the organisms furthering vital aims. The 
federation of mankind, based upon the external balance of 
national states, is the ideal of the future, as invariably pic- 
tured in the minds of the present generation. Yet the 
national selfishness developed from the circumstances that 
have hitherto attended national self-preservation, as well 
as the disposition for encroachment and greed consequent 
upon it, as well, too, as the inequality of nations in strength 
and culture, make such a solution hardly appear probable, 
even in the distant future. Still, it would seem to be a 
necessary condition of the not only organic, but also 
specific, progress of society, that some vital interest con- 
stituting a common and universal tie should be raised as a 
leading one above the interest of nationality, which has, no 
doubt, to a certain extent, an isolating eflFect. As such, there 
is presented in our days only one interest — the influence of 
which is already felt — namely, that of universal inter- 
course, trade, and commerce, and of extensive economical 
considerations, which renders it possible for not only the 
luxurious wants of particular classes, but also every human 

13 
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need to be supplied as fully, quickly, promptly, and as 
easily as possible, for labour to be turned into the most 
productive channels, and its results again placed where they 
can satisfy the most general, most urgent, and most im- 
mediate wants. 

The national society necessarily constitutes a condition 
precedent to a society organized for such purposes, for it is 
its vocation to thoroughly develop every capability inherent 
in any people. Competition would, without this, only add to 
the dissensions between classes and nations, instead of 
affording an opportunity for the profitable employment of 
everybody's activity everywhere, serving at the same time 
its own purposes, and solving the same problem in the 
world of material wants which formerly presented itself to 
the ecclesiastical society in the world of spiritual wants — 
namely, the securing of the recognition of a sphere answer- 
ing the absolute right of the individual. And, certainly, a 
society realizing these conditions, and organizing in con- 
formity with such an economical vital interest, would 
present itself as one capable of satisfying and embracing 
much larger spheres of peaceful co-operation than any 
society that has hitherto figured in history. Commerce 
and trade, which during the primitive cultural stages of 
mankind were the constant instigators and attendants of 
open warfare, and, at a later period, merely the means 
of selfish oppression and of amassing wealth for consump- 
tion, would, under such circumstances, become the instru- 
ments by which all class privileges would be abolished. 
The employment of the factors of production in the interest 
of the individual would lose its selfish character from the 
very moment when, after having brought about a just and 
definite reconciliation between the interests of the in- 
dividuals, the public interest represented in reality the sum 
total of the individual interests. The only organism, 
however, which can be conceived of as answering, in every 
respect, this condition of things, is the state, where the law 
would be universal and dominant in the fullest sense of the 
word. Such is a state, in which the social relations would 
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be ordered by general and fixed rules of a nature similar 
to that of the rules of the civil law. 

§ 101. The organization of the vast economical society 
of the future depends, accordingly, upon manifold agencies 
such as have had as yet no opportunity, at any place or 
time, to display their full effect, and the internal value 
and mutual influence of which with regard to each other 
can be hardly weighed. Nor is it, therefore, possible to 
forecast with any certainty the manner in which the 
balancing of these agencies would be effected, especially 
as, during the process of consolidation of such a society, 
the inclinations of men and their capacity for discipline 
and organization would necessarily undergo a change. At 
present, we can only point out those aims and formations 
in which the new vital interest has hitherto manifested 
itself ; yet, even as to these, we are unable to estimate them 
in their full import, since we are compelled to look at 
them solely in the light of their relations to the dominant 
national society. 

These movements may be observed within two spheres, 
namely, within the national sphere and, outside of it, within 
the sphere of international intercourse. They find their 
utterance in the first place in those agitations which it is 
customary to characterize as " socialistic," and which, in 
their higher forms of to-day, differ from the earlier move- 
ments resembling them in outward appearance in this : 
that they do not emanate solely from the needy classes, nor 
exclusively confine themselves to the task of establishing a 
mechanical division and equal distribution of wealth, like 
their precursors ; but strive to attain, before everything 
else, the absolute certainty and reliability of the means of 
livelihood and development of the individual, and to secure 
that the various human activities, harboured by the society, 
shall not be merely afforded an equal shelter in an aim- 
less and formal manner, but be harmoniously directed 
towards a common aim. 

Another characteristic feature of these later movements, 
referring of course to those which are justifiable, and 
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which may lay claim to a future, is that, whilst formerly 
agitations of the kind rested their hopes of success 
simply upon some measure of violence, direct in its action, 
within the national sphere itself, and upon the reduction 
to equality of the various classes of society through 
external pressure, and maintained at the same time as 
against foreign peoples the fierce attitude inspired by lust 
of conquest and greed of plunder, these movements now 
take into consideration the situation and circumstances of 
all the members of the various spheres which, from an 
economical point of view, are perceived to react upon each 
other, and regard as well the degrees of the various capa- 
bilities, as their claims, consequent upon the greater or 
lesser importance of the duties to be performed. 

Another field for the operation of the agencies, which 

' ^ive an impulse to the formation of a more general 

economical society, is brought to view in a series of in- 

.stitutions, extending in principle beyond the nature of 

the national state. To this class belong the principle 

of civil equality generally recognized in our age between 

Joreigners and the citizens of any state, the right of free 

-emigration and settlement, the almost uniform recognition 

and assertion of the system of international private law, 

the international regulation of the criminal law and of the 

laws relating to patents and copyrights. Of this character 

is, likewise, the creation and development of means of 

universal communication, on the strength of international 

treaties, the range of the influence and application of which 

is daily extending over additional relations of life, and 

finds its expression in the ever-increasing number of laws 

of a cosmopolitan character. 

§ 102. The degree of excellence or perfection, which 
this purely economical society may attain, can, of course, 
only be a matter of speculation, as long as we are shut in 
by our limited horizon. But of one thing we may be sure, 
that, even affording the most favourable opportunities to 
the whole mass of economical interests, the totality of 
human aims will not be thereby exhausted, although in 
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the mass of these economical interests a greater variety of 
such aims may be satisfied in a greater multiplicity of 
ways, than we are able to determine at present. Vital 
interests of the highest order are yet, in our own days, 
the aims of voluntary, individual initiative merely, but, 
if we reflect upon the processes which preceding isolated 
vital interests have passed through, and if we conclude 
from the past to the future, the inference is inevitable, that 
a day will arrive in the far off dawning future — no matter 
how remote — when these, too, will become the cherished 
objects of organized society. The works of benevolence 
and love reaching far beyond the sphere of the individual, 
nay, beyond that of any single generation, the task of 
ascertaining and spreading that scientific truth which 
sheds its bright light upon the universal framework and 
all the ages of mankind, and, coupled with these, the 
putting to the utmost use the power of man over nature, 
and the realization of the artistically beautiful under all 
the circumstances of life, and not merely to the extent of 
its being rendered accessible, all these are ideally insepar- 
able from the notion of a dominant society of the most 
developed order. A society of this character shall embrace 
in its fold every ideal, every vital interest, and all the 
antecedent societies, and knowing no distinctions of class, 
race, religion and nationality, and losing sight of all con- 
siderations of place or boundary, will afford the possi- 
bility of satisfying the entire aggregate of the spheres of 
universal human interest within its own periphery, and 
thus render definitely triumphant the highest imaginable 
aim of combined activity, namely, the harmony of uni- 
versal peace. 

§ 103. The theory of societies thus deduced from the 
system of human wants, vital interests and aims, affords 
simultaneously a solution of the question of human pro- 
gress and civilization. Its historical proofs obtain a 
convincing force, only in that they afford a satisfactory 
explanation of universal history upon the basis of the 
fundamental proposition, that the present level of European 
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culture is the highest hitherto reached by mankind, and 
that the process of its development has been normal. 
The answer to the question whether our theory is equal to 
the task of explaining by its laws the phenomena of other 
civilizations, or whether in this its attempt it meets with 
insurmountable difficulties, affords an additional test of 
the correctness of the theory itself. 

§ 104. It is undeniable, that the history of European 
culture is more varied and richer in its contents, and 
brings into full light a greater number of phases of special 
development than that of any other culture. It represents 
the influence of all those agencies, without any exception, 
which, either singly or in some variety of combination, 
explain the systems of other civilizations, and, besides, 
includes factors, peculiar to itself. 

The consanguineous society, here, as everywhere else, 
gave rise to those primary social spheres, the traces and 
memorials of which are, without exception, discoverable in 
«very human community, whether rude or cultured. Thus 
we find that the most ancient civilization affecting the 
•course of that of Europe, namely, the Egyptian, the origin 
of which is shrouded in the impenetrable darkness of past 
ages, but even the remotest memorials of which indicate 
already a high level, presents, in the semi-mythical 
tradition of Egyptian kingship at the period of its founda- 
tion, the existence of the tribal and communal organisms 
at the very point of their transition into the condition of a 
conquering society. Besides, the distribution of the several 
tribes and communities, the ties connecting the various 
groups of kinship, the peculiarity of the adoration of 
animals, the character of the local religious rites, the 
worship of ancestors, the customs of marriage, and the 
prevailing public and private morals observable in ancient 
Egypt are all only referable to consanguineous associations 
— necessarily antecedent in date to the oldest monuments. 
The standard of these associations may be determined 
beyond a doubt, by relationship having been regarded solely 
from the female side, which can be only accounted for by 
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community in woman, which had prevailed at some earlier 
period in kinships of a still remoter era, and by subse- 
quent endogamouB rules of marriage. 

The institution of caste points, again, to a period of a 
tribal organization, hallowed by the sanctions of remote 
antiquity, gradually broadening in consequence of repeated 
conquests, but left comparatively undisturbed by external 
interference, and yet striving to rigorously seclude itself 
from foreign elements ; whilst those flourishing cities, for 
which the Egyptians were celebrated in the eyes of foreigners 
as a matter of tradition as far back as the days of Uomer, 
bear witness to the development of the communal society, 
although that development may have been somewhat one- 
sided, and presented but little variety. 

In like manner, we find this to be the case in all the 
empires and dominions of Western Asia. Its various 
populations, the Chaldaeans,the Assyrians and Babylonians, 
the Lydians, the Phrygians, as well as the Semitic races, 
the Arabs, the Jews and the Phoenicians, and, finally, the 
Medes and Persians, who established their rule over all the 
rest, present, in their career, a picture of all the stages of 
development, from the rudest forms of the consanguineous 
society to the most elaborately-ordered organisms of the 
patriarchal society, and, again, from the forms of the 
tribal and communal society to that of the conquering 
society amassing wealth for consumption. They thus 
clearly prove that this course of development arises from 
human wants and circumstances of a general nature, and 
not merely from the peculiarities of any particular race 
or people. The opposite view, entertained with reference 
to the history of some of these populations, has its origin 
solely in the circumstance that, on the strength of accounts 
either dating from. a more recent period, or modified to 
suit ulterior currents of thought, institutions and phe- 
nomena have been accepted as ancient and primitive, 
which, in point of fact, had assumed their shapes after 
a long course of development, and were the embodiment of 
results brought about by a higher degree of development. 
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This has especially been the case with the Jewish people^ 
where the traditions of earlier periods had quite disappeared 
in the presence of the patriarchal organism, and where the 
religion, in a manner similar to that of the Persians, was 
marked by the peculiarity of belonging to a higher order 
than we can account for by reference to the level of the 
social circumstances with which we find it linked. This 
peculiarity is explained by the fact, that the religion of the 
Jews undoubtedly arose partly from the transplantation 
of doctrines belonging to a higher level of civilization, and 
partly owed its appearance of superiority to the circum- 
stance, that the legends of the tribal religion of nature- 
worship were subsequently invested with a moral and 
philosophical meaning foisted into them by a later age. 
We do not, however, among any of the above populations, 
excepting perhaps Persia, find the conquering society 
amassing wealth for consumption in such a perfect form 
as we do in Egypt. The reason is, that they were less 
favourably situated with regard to the conditions required 
for the anterior development of the communal organization, 
or that, if they did possess them, they had been prema- 
turely deprived of them . The only exception to this, to be 
found amongst Semitic communities, is Carthage, the 
most vigorous offshoot of the Phoenician cities, the history 
of. which runs parallel with that of the Greek and Eoman 
communities, and the destinies of which fall under the 
same criterion is the destinies of the latter. 

§ 105. A tendency to similar formations may be per- 
ceived in the Iberian, Celtic, Germanic and Slav popu- 
lations ; yet all of them were interrupted and modified at 
a comparatively earlier period by external civilizations 
of a higher order. The Iberians before the Carthaginian 
and Eoman conquests, the Celts in Gaul and Britain up to 
the time of Eoman rule, and in Scotland and Ireland far 
into the Middle Ages, had none of them advanced beyond 
that primitive stage of tribal society, when it is just 
emerging from the patriarchal form of the consanguineous 
society. The military and religious institutions, and those 
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of property, all still bear the mark of a primitive con- 
sanguineous community. The Celtic law in general — 
unable as it is to define any relation of society, of power, 
or of dependence, or even tbo relation between teacher 
and pupil, without reference to the model of paternal rule 
— ^furnishes, in connection with other matters, such for 
instance as refer to procedure and property, most inter- 
esting particulars concerning those of its ancient institu- 
tions, the germs of which still survive in higher cultures, 
and which, under external circumstances similar to those 
surrounding their original development, again send forth 
shoots during the first period of the formation of feudalism, 
though lacking as yet, so to say, any definite shape. Nor 
did the Slavic communities show a much greater advance 
during the period intervening between the fifth and the 
tenth centuries, that is, until the period when other popu- 
lations, in a state of higher development, began to assert a 
paramount influence over them. Here, too, during the 
tribal period, still we meet with house — and village — com- 
munities, pointing to the consanguineous tie, and which, 
with that wonderful tenacity, characteristic of the lower 
orders of organic beings and of social institutions alike^ 
flourish anew, after the lapse of centuries, under the 
influence of such external agencies, as constitute a draw- 
back to any development of a higher degree, but encourage 
the thriving of beings and institutions of an inferior order. 
On the other hand, we find the tribal society already 
established amongst the Teutonic populations on their 
entering the arena of history, although traces of even more 
ancient formations of relationship through the female 
branch, and of consanguineous institutions, are not wanting 
there either. 

The consecutive sequence of the phases through which 
these tribal societies passed, can be followed step by step 
from the time of Gsesar to that of Tacitus, and then again 
to Jordanes, Paulus Diaconus, and the Venerable Bede, 
with such exact particularity, as to make the vicissitudes 
of the Germanic tribes patterns of instruction, as it were. 
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by which to study and recognize the looseness of the ties 
binding together the primitive societies of local contiguity. 
§ 106. The era of the communal state, again, presents 
itself in its fall perfection in the history of the two great 
classical countries. Not as if, by any means, there would, 
in their case, be any difficulty in penetrating to the remote 
traditions of much earlier stages ; for, owing to the abun- 
dance of data extant, especially with regard to Greece and, 
though to a somewhat lesser degree, with regard to Eome 
also, we are able to trace almost all the stages of their social 
formation back to their very beginnings. The memories of 
an utterly unorganized condition of sexual and com- 
munal relations, surviving in the myths and traditions, the 
isolated and half-patriarchal mode of life outside any wider 
social sphere conceived as the primaeval mode of life from 
Homer to Plato and Lucretius, the legends speaking of the 
condition during the Golden Age, — in which we meet with 
the particular features of the most primitive era, mixed up 
and embellished with ideas born of poetical fancy and 
philosophical abstraction, and which, a thousand years 
later, gave rise to the theory of a supposed state of nature, 
— the legends relating to the societies of the Amazons, 
where the women were supposed to rule, and to the contest 
waged against the latter by Heracles and Theseus, the 
representatives of male supremacy — the interpretations of 
the mythical fables of Bellerophon, (Edipus and Orestes— 
the traditions connected with each of the many cities of 
Greece — and the explanations afforded to the initiated as 
to the mysteries and religious doctrinal propositions, all 
these bring forcibly before us the various phases of the 
consanguineous society amongst the Greek populations. 
With these peoples it would seem that, in consequence of 
the great extent of intermixture and migration, as well as of 
the continual intercourse with foreigners, the transition from 
an inferior stage into that of the tribal society was an im- 
mediate one, and the family hardly ever developed into the 
proper patriarchal society. The conscious application and 
artificial employment of the institutions of the organism of 
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kinship for the purpose of strengthening, and if possible, 
upholding unchanged the condition of things in tlie tribal 
society — producing thus a tribal society witli an organism 
more archaic than its own would naturally have been — can 
be traced in the institutions of the Doric, and especially of 
the Cretan and Spartan communities, and may again be 
found idealized in Plato's Bepublic. The picture of more 
highly developed tribal state-formations, already mixed 
with the communal, aild of the institutions of the kingship 
of the Heroic Ages, has been preserved to us by Homer. 
The annals of Athens disclose step by step the formation 
of a perfect communal structure, and at length the latter 
presents itself in Solon's constitution, as based definitely 
and purely upon its own principles. Roman history, on 
the other hand, opens with a posterior phase — that of the 
erection of the communal state. Here, the paternal and 
the patrician rights with the attendant religious fictions 
point to an antecedent patriarchal organism which, in 
all likelihood, had already become crystallized to an ex- 
traordinary degree. The vicissitudes in the career of 
Eome, as of Athens, preserve in their full variety the 
changing phases of the destinies of the communal state, 
and, in the case of Athens, find at last their conclusion in 
the Macedonian world-empire, and, in the case of Bome, 
in the Soman world-empire ; conquest, plunder, and the 
amassing of wealth for consumption, together with the con- 
comitant ensurance of peace, remaining the exclusive 
objects of both. 

§ 107- A reiterated sequence of development is again 
disclosed to us during the Middle Ages, from the fall of the 
Western Empire down to the failure of Charles V., in his 
attempts at attaining the empire of the world. Yet the 
various phases do not present themselves here as being in- 
dependent and distinct ; they adopted forms tempered and 
modified in character, owing to the dominating influence of 
the ecclesiastical society, under the protecting wings of 
\^hich they were sheltered and fostered. The populations 
replacing the Western Empire had all of them attained the 
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form of tribal organization ; but, during the great crisis of 
the world, this organization was able but in part to main- 
tain itself, and stand the strain that had to be supported 
by a bond of community. 

Thus, at that period, there arose three distinct groups of 
social ties, each being of a different nature, and each 
looking forward to a different future. The first was that 
of the dominant universal ecclesiastical society which, as 
it became ever more and more compact and consolidated^ 
down to the twelfth century, from that time entered 
gradually, though surely and inevitably, upon its downward 
course of decay — and this in spite of all its structural and 
spiritual advantages. The second was that of the tribe, 
and later that of the people. Having been at first sub- 
servient to the ecclesiastical society, this latter appears to 
wane during the tenth and eleventh centuries, but, revived 
by fresh agencies since the beginning of the thirteenth 
century, and being more or less antagonistic to the church, 
it furnished material for the formation of the national 
society and state. In the case of the third, the order of 
the centuries starts afresh ; it takes its departure from the 
feudal spheres which, being unconscious imitations of the 
consanguineous societies, are formations resulting from 
primitive circumstances similar to those of these last, but are 
subject to the assertion of higher influences, and assume 
more definite shapes, in the same consecutive order which 
is characteristic of the primary structures of humanity. 
At a subsequent period, they give rise to the generous 
development of the institutions of the tribal society in the 
feudal principalities, and to that of the communal societies 
in the Italian, and, in part also, in the German cities. In 
the Holy Eoman Empire, however, they cast upon European 
civilization the shadow of a conquering state unable to cope 
with its task ; and Europe owes its subsequent escape from 
a fate similar to that of the Byzantine Empire, to the dis- 
pelling of the dreams of the Hispano-Germanic world- 
empire. But even at this period, the hold of the feudal 
institutions upon minds proves strong enough to cast the 
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yet undefined forms of the structure of the national state 
into the mould of the institutions of patrimonial kingship, 
which owe their origin to the degeneration of the feudal 
ideas. 

§ 108. In determining the natural order and sequence of 
the societies, there obtrudes the embarrassing question of 
the mutual relations between conquering and religious 
societies. The two positions, that the preponderance of the 
religious interest is due to an overcloyed satiety produced 
by the previous absolute dominion of worldly considerations, 
and is the necessary result of a reaction consequent upon 
the recognition of the vanity of merely secular hopes and 
strivings, and that universal world-religions and churches 
can only develop within the periphery of world- empires, 
are simple enough in theory. The fact, that there have 
existed great conquering empires in which neither religions 
nor churches speaking to humanity at large have arisen, 
would not present any essential difficulty. For every 
onward step depends upon the co-operation of such a variety 
of favourable — sometimes almost accidental — circum- 
stances, that if any one of them happens to fail, the seed 
falling upon barren rocks refuses to germinate, or else the 
tender organism degenerates ; untimely growths and un- 
ripened seeds being in history, as in nature, infinitely more 
numerous than those which survive and are fit to live. 
With reference to the proposition, however, that the relative 
positions of the Eoman Empire and Christianity should 
constitute the rule for the consecutive order of the two 
societies in general, misgivings of a twofold character may 
arise. These are, first of all, due to the circumstance that, 
according to the common view, theocracies had existed 
before the Christian Church, as, for instance, the Egyptian 
and the Jewish polities, to which a partly theocratical 
character is ascribed ; and, secondly, to the further cir- 
<5umstance that, in the case of the Mohammedan Empires, 
the ecclesiastical society appears to have preceded the con- 
quering society in point of time. Now, as to the first 
objection, we must bear in mind that theocracy and an 
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ecclesiastical state answering the wants of a religions 
society are notions of a different order. 

Theocracy in itself, being the hierarchical rule of a 
priestly class, is but a species of aristocracy, to which the 
aristocracy of any society may attain, whenever it bases its 
rule, not upon rude force and material advantages alone, 
but upon moral and spiritual agencies in harmony with the 
views and faith of the society to which it belongs. Since, 
therefore, in every social structure there exists a religion 
and a faith corresponding with its order and degree, any 
sodal structure may assume a theocratic appearance, only 
we must remember, that in these cases the creed and the 
hierarchy embodying it are not independent, and do not 
pursue vital interests peculiar to themselves, but are only 
secondary expressions, — diverging from the normal ones, — of 
the respective interests of kinship, of local contiguity, and 
occasionally of conquest for plunder. We find, besides, in 
the case of the instances already cited, that, whilst in 
Egypt the family and tribal relations of the religion and 
its attachment to the ancient fictions is obvious, it obtained 
its higher unity and philosophical significance only in the 
era of the conquering society. Again, in the case of the 
Jews, the original, and in reality exclusive, character of 
their religion, is beyond all doubt tribal and racial, whereas, 
with regard to its more universal and refined propositions, 
the supposition cannot be avoided, that these propositions 
received their wider interpretation and adaptability during 
the conflicts with the Assyrian Empire and the Babylonian 
captivity, from the influence of conquering societies, and 
through the inspiration of the prophets, actuated by views 
of a broad and general nature. Yet, even then, the Jewish 
faith had not become a proselytizing faith — ^which is, the 
most important quality of a religion which really serves as 
a vital interest — but obtained this capacity for embracing 
new followers only in Alexandria, after Rome the most 
cosmopolitan city, and the most splendid community of the 
conquering society of the Greeks. Here, in the works of 
Philo, that intermingling of the Jewish faith with Greek 
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philosophy took place, which subsequently prepared the 
way for the -afi&liation of the doctrines of Christianity to 
the ideas of the GrsBCo-Eoman civilization. 

The determination of the character of the Mohammedan 
communities and of the part they played in history is a 
task of greater intricacy. We will not dilate in this place 
upon the fact, that the Mohammedan religion itself is not a 
primary and immediate growth of faith, and that it was 
engrafted, in great part at least, upon the tribes of Arabia 
from the branches of Christianity ; and further, that what- 
ever there is in it expressive of the religious interest, did not 
originate in the conception of those spheres to which it sub- 
sequently spread through conquest — for, from the outset, it 
recruited its faithful by violence alone — but was a part of it 
owing to its original constituent factors. It suflSces to point 
out, that very shortly the doctrines of this religion came to 
be conceived entirely in the sense of the identity of worldly 
and of transmundane interest, of their non-antagonism, 
and dependence on each other, and that, consequently, its 
articles of faith present themselves as sanctioning, nay, 
as demanding, continual conquest, and as an embodiment 
of the interest of plunder and greed, and not in the least, 
therefore, as the connecting bond of an independent reli- 
gious society. The Arab communities themselves, in whom 
this religion arose and who were its champions, were tribal 
and communal societies, displaying marked traces of con- 
sanguineous structure, just in that very phase of develop- 
ment when the interest of amassing wealth becomes pre- 
ponderating; and they dwelt at that time in the neigh- 
bourhood of two great conquering empires that had become 
enfeebled, namely, the Byzantine and the Persian do- 
minions. The Mohammedan religion owed, therefore, its 
triumphs from the very first exclusively to the success of 
arms; and the states which grouped themselves around 
its society drew their structure in the main from the prin- 
ciples of the governments of the occupied countries which 
had previously formed parts of other conquering societies. 
Nor was the culture to which Mohammedanism gave rise 
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independent and proper to itself. All its splendour was 
derived immediately through the channels of the Persian, 
the Greek, and, to some smaller extent, of the neighbour- 
ing Indian civilizations. From this time onward, Moham- 
medanism meant progress in the case of those peoples 
only who had not passed beyond the stage of tribal de- 
velopment, and whom it enabled to expand their organism 
into that of the conquering society; whilst its proper 
society, compared with the first eras of its history, very 
soon began to retrograde and to show unmistakable signs 
of decay. Its part in the history of the world is not that of 
an agency of progress, but of a factor of stagnation, and 
thus of dissolution and degradation. 

§ 109. How very different from the fate of Moham- 
medanism have been the destinies of Christianity ! Its 
vital interest and principle was, in the fullest sense, not 
worldly, but independent of its external structure, and 
related to man's inmost life alone. The course of the for- 
mation of its doctrines was antagonistic to that of the 
society of conquest for plunder, and from the very moment 
that, under Constantino, its sphere became co-extensive 
with that of the empire, it at once looked about for new 
organs which might be of use as agencies of its independent 
development, and thus the continuity of the thread of the 
religious society was preserved, in the West, by the Papacy 
and by the monastic orders. In the East, however, the 
ecclesiastical society became torpid, because its structure 
was inseparably connected with that of the empire; 
hence it there abdicated its own life, and in fact passed 
through all the vicissitudes of the worldly society, which had 
remained one of an inferior order. In the West, on the con- 
trary, its vigour never abated, and, although the empire 
crumbled into dust, the Church not only preserved its 
organism unimpaired throughout the long ages of bar- 
barism, but continued to develop it. It had at its dis- 
posal its own hierarchy, its own organs, and, with the 
pliability of an institution instinct with life, it was able to 
•stoop down to the populations and to raise them by slow 
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degrees to the level of its higher standpoint. Some of its 
institutions might become antiquated, the roots of its law 
might here and there wither, but it regained its full vigour * 
whenever it appealed to its fundamental principles. Not only 
was it capable of contending against the ferocity of the 
lower classes, but it created and maintained an indepen- 
dent government, gathered armies in furtherance of its 
own ideal aims, and carried on wars for these ideals by 
means of the Crusades. By the establishment of the two 
great monastic orders of the Middle Ages, those of the 
Franciscan and of the Dominican friars, it met the wants 
of reviving worldly culture, and, subsequently, its in- 
fluence and its new forms made themselves felt, through the 
Beformation, in the development of the national society, 
in spite of the fact, that the endeavours of the counter- 
reformation and of the Jesuits were no longer able to secure 
in its behalf the weight of undivided dominion over 
Europe. 

§ 110. The second, we might say the first, great reli- 
gion, the doctrines of which point to a genuine religious 
vital interest, and which has formed the central principle 
of an ecclesiastical society, boasts, like Christianity, of a 
varied religious, as well as political, history, which, how- 
ever, has become almost entirely obscured and undecipher- 
able. Buddhism arose among a people which possessed 
the qualities necessary for bringing forth a great culture, 
but was unable to preserve all the memorials of its history, 
for into the countries where it is now at home, merely its 
articles of faith and doctrines were transplanted, and not 
its antecedents. 

The researches instituted by the vague and uncertain 
light of tradition lead, nevertheless, to results which suffice 
to allow of the inference of a parallelism between the de- 
velopment of Buddhism and the main features of the 
development of Christianity. But just as the Buddhistic 
creed, the disputes about the interpretation of its pro- 
positions, the ceremonies and rites in which it outwardly 
manifests itself, and the organs that represent its ecclesi- 

14 
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astical polity, bear so striking a resemblance to the corres- 
ponding features of Christianity that — the supposition of a 
common source and of mutual influences being entirely out 
of question — we are driven, in order to explain the simi- 
larity, to accept the only possible conclusion, namely, that 
religious conceptions, faith and its external manifestations, 
are governed by general laws springing from human nature : 
even so we find that, with regard to the society, whose cur- 
rents of thought gave birth to Buddhism, all circum- 
stantial evidence corroborates the general doctrines of 
historical relationship we have already laid down. Ancient 
Brahminic India and the entire culture of the classic era of 
Sanscrit indicate a phase in the existence of a highly de- 
veloped conquering society. The Vedas themselves can 
be the products only of a tribal society which has passed 
beyond the structure of kinship, whilst the two great Hindoo 
epics — although not wanting in echoes of a more ancient 
condition of things — picture communities essentially corres- 
ponding in their organization with that of the kingships of 
the Heroic Age. The code of Manu places before us the 
sacred law interwoven with the secular law of a stationary 
country resembling Egypt. Yet, the peculiarities of the 
institutions of the four castes approved by the sacred books, 
and thus grown typical amongst the fluctuating multitude 
of castes daily arising and perishing, the sphere of the 
functions of the Brahmins, the secular rule of the Xshat- 
riyas, and the developed stage of philosophy, of linguistic 
knowledge, and of mathematics, testify to the existence of a 
society possessing tastes and tendencies such as we can 
only discover in Alexandria or in Eome during the imperial 
era. To this must be added the particulars of the legend 
which had grown around the person of Buddha himself, 
together with the experiences of Alexander the Great in 
India, which also point to the existence of kingdoms or- 
ganized for conquest. Not a trace of any historical account 
has come down to us to shed light upon the question, as to 
how it happened that Buddhism, which, having taken root 
in India, and spreading to the south, east, and north, had 
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embraced three hundred millions of people in its fold, was 
completely driven out by a Brahminic reaction, and its 
place re-occupied by the religion of a society of an inferior 
order, or how it was that India in general sank back to that 
low level, which permitted the pigmy structures of a whole 
mass of earlier and ruder societies, in a variety of combina- 
tions, to regain the upper hand, almost in the same manner 
as happened in Europe after the crumbling into pieces of 
the Western Empire, except that in the former case, the 
presence of a uniting higher ecclesiastical society was 
wanting. In the absence of any historical light, therefore, 
all that may be stated with certainty at this day is, that 
from the time that the Mohammedan and Christian world 
have come into nearer contact with the Indian, and have had 
an opportunity (down to the era of the English supremacy) 
of closely observing its condition, the society of Hindustan 
has been of the same character as that of the European 
society from the time of the dissolution of the empire of 
Charlemagne, down to the period of the consolidation of the 
Holy German-Eoman Empire. Only, in order to render this 
parallel quite complete, Papacy, the element representing 
the principle of order of the West, must be left out of 
account. 

§ 111. The phenomena of Buddhism are of additional 
interest, because this religion forms the connecting link 
between the white and the yellow races; and, guided by 
this circumstance, a better judgment can be formed as to 
the phases of societies of the latter race. In Eastern 
Asia, it was only in Thibet that an independent eccle- 
siastical state, founded upon religion, was definitely es- 
tablished; but, owing to the fact that its elements were 
imported from without, and did not develop at home, and 
also because, apparently, the requisite sphere of the ante- 
cedent conquering society was wanting, the rule of the 
lamas shows the character of a tribal organism rather 
than that of a state answering the purposes of a world- 
religion. 

In China, again, everything combines to indicate that 
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the empire, though traditionally recognized as the very- 
model of stability and conservatism, has, from the earliest 
ages, freed itself from the ties centering in the interests 
of kinship and local contiguity, and remained in the 
stage of a society amassing wealth for consumption. We 
find there an extraordinary degree of religious toleration ; 
the existence of most ancient creeds of a tribal character, 
which have even the characteristics of consanguinity, side 
by side with advanced religion, and, above all, with a native 
philosophy, occupying, as an agency of spiritual life, a 
more than equal rank with religion ; an almost entire ob- 
literation of the traces of the societies of tribe or of con- 
sanguinity, yet vestiges of the latter flashing up now and 
then amidst the conformations of the superior organism ; 
and, finally, we see there civil equality coupled with 
the force of patriarchal sentiments, in consonance with a 
developed system of intercourse, and side by side with a 
mode of life not in the least patriarchal, nor of a primary 
religious character. This proves to us that the prevalent 
currents of thoughts and conceptions are not here the im- 
mediate traditions of an original patriarchal society, but 
the result of a long rule of cultured leading classes, and of 
doctrines taught and asserted through thousands of years 
by a central power in a community which is debarred by 
external pressure from independently and progressively 
developing, which manifests the tendency of its ideas 
in reproducing the phenomena of a much earlier phase, 
and in which the family feeling, aroused in a secondary 
way, grows again paramount in the absence of civic senti- 
ment. All the circumstances thus enumerated, together 
with the additional one, that a whole line of foreign 
conquering dynasties succeeded each other without dis- 
turbing to any great extent the order of the society, 
furnish proofs of the imiversal applicability of the law of 
the necessary phases of society, and, at the same time, of 
the truth, that progress is only rendered possible through 
the continual intercourse of different societies ; and, more- 
over, that a society, be it of dimensions ever so large, if 
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isolated and liying only for itself, is destined to oome to a 
standstill, and to lapse into a state of stagnation. 

These inferences are still more corroborated, if we place 
side by side the examples furnished by the people of China 
and those of Japan, which latter, although deriving their 
culture from China, developed it independently and even 
more generously than the Chinese, from whom it had been 
originally borrowed. This fact is, no doubt, due to a great 
extent to the insular position of Japan, and leads to the 
result, that this is the only community outside Europe 
which has almost arrived at the conception of the interest 
of nationality, and most nearly approached the structure 
of a nation. Especially instructive in this connection is the 
bloody and protracted struggle carried on there also, in the 
course of the thirteenth and fourteenth centuries, between 
the Buddhist Church, which then enjoyed political supre- 
macy, and the feudal organization of the state, a struggle 
which terminated with the victory of the secular power, 
without resulting, however, as in India, in the extir- 
pation of the doctrines of the more developed religion, 
or in their complete supplantation by the more primitive 
Shinto views. From that time down to a recent period, 
when, under the influence of the European nations, Japan 
was remodelled after the pattern of the most modem 
civilization, it presented the picture of a society having 
feudal characteristics, though approaching the patrimonial 
stage. This explains why the transformation of the last 
years, and the transition into the modern national phase, 
was effected, on the whole, successfully, and with such com- 
parative ease, whereas in China external influences of the 
same kind have produced, save a few instances of reaction, 
no appreciable results whatever. 

§ 112. Whilst we thus perceive that the contact of 
European nations with the populations of Eastern Asia only 
served to render more conspicuous or to modify the pecu- 
liarities of the latter, whilst not destroying them, we find 
that the same contact with the old American civilizations 
of the torrid zone proved fatal to the latter, and utterly 
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overthrew them with a single blow. This was, in part, due 
to the inferiority of the powers of endurance and resistance 
of the races which were the bearers of that ciyilization, 
and, partly, to the imperfect condition of their natural and 
material means, and especially of their military resources. 
These societies were, in truth, in a condition not much 
more backward than the parallel states in Asia. 

The states of Mexico, of Central America, the Chibcha 
people, and Peru, possessed alike a system of culture and 
an organism peculiar to old societies arising from conquest 
and founded upon the ruins of earlier civilizations, and 
preserved more or less the traces of the tribal organism 
from which they developed. We find chiefly in the 
Mexican and Peruvian empires a high degree of centrali- 
zation, coupled with the distinguishing characteristics of a 
society constituted for the object of conquest for plunder : 
namely, a widely-spread network of communication, con- 
structions, and public works of huge dimensions ; different 
and mixed religions of the people, subordinated to the 
churches of the ruling classes, which were accepted as those 
of the state ; and, finally, institutions and regulations of a 
feudal character. This last fact is in particular significant in 
connection with the tradition, that the civihzation of those 
states was but secondary, founded upon the remnants of a 
still older civilization, which had been destroyed by the 
conquests of ruder tribes. Here we find, under most 
unexpected circumstances, a confirmation of the proposition, 
deduced from the march of development in Europe, that 
feudalism was the result of legal and political traditions of 
a higher order, though in more primitive circumstances, 
traditions which again came to the front, and favoured 
formations similar to the really ancient ones of remoter 
periods. Among these states, that of the Incas in Peru — 
which, in many respects, came quite close to the ecclesi- 
astical organization founded upon religious interest — was 
of the highest order, exhibiting that patriarchal conception, 
which is at all times characteristic of the preparatory phases 
of ecclesiastical societies, in consequence of the kinship of 
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their fandamental principle with that of the society of 
consanguinity. 

§ 113. Accordingly, a review of the phenomena of uni- 
versal history will mature within us the conviction that, 
whilst the savage populations grouped around the interest 
of consanguinity can, at most, rise to the level of the tribal 
society, the interests of local contiguity are sure to become 
preponderating as culture progresses, and that the con* 
quering empires, belonging to that stage of society which 
has conquest for plunder as its object, subsequently furnish 
a wider sphere of community. The religious society gives 
a fresh impulse to civilization of a higher order, on the 
basis of which, by uniting all the previous vital aims, it 
becomes possible to form nations which, in their turn, open 
new fields for the assertion of still loftier ideals of progress 
hitherto not realized, at first always by means of social 
co-operation, but later by the aid of institutions of the 
state, which are invariably the most perfect and efiective 
organs of the consciousness of society, and of the will of 
the community. 



PART II. 



THE STATE. 



CHAPTEE IX. 

THE STATE AND ITS CONSTITUENT ELEMENTS. 

§ 114. That moment of the organization of every 
society, in which it presents itself as independent, domi- 
nant, and capable of asserting its own conditions of life by 
force, forms always a distinct phase in the process of asso- 
ciation ; and whenever any particular society assumes this 
form, it appears as the state. 

The state is properly a law-creating and law-maintaining 
society which proclaims and asserts the conditions of its 
existence in connection with its own conduct and that of 
its subjects through commanding, permissive, and pro- 
hibitory rules. Hence, it is independent of other societies 
of a subordinate character, which find a place within it by 
adapting themselves to the spheres marked out to them by 
the state, with due regard to their respective strength and 
to the degrees of importance of their respective aims, as 
well as to its own principles of law. The antagonism 
between the endeavours of every subordinate society to 
realize, as fully as possible, its fundamental principle, and 
between the efforts of the remaining societies — and conse- 
quently also the society of the state — to assert their vital 
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interests, which form the central principle and common 
tie, mnst nevertheless continue; but the contest arising 
therefrom is now limited by the regulations of the law of 
the state, which, representing the results of a trial of 
strength between the ruling society and its subordinate 
societies, becomes the fixed exponent of the balance main- 
tained between these subordinate societies and the state by 
the state itself. Accordingly, the notion of the state and 
that of society may be contrasted, if we define the former 
as a condition of structure reconciling the rivalries, securing 
internal peace and lasting quiet, and as setting definite 
limits to the various spheres of power within its bounds, 
and the latter as descriptive of a state of things brought 
about by the conflicts carried on for the purpose of accom- 
plishing various vital objects ; conflicts, during which every 
individual and social sphere endeavours to extend its rule 
as far as possible over others, and to use others for its own 
purposes, and strives to increase its own personal power by 
appropriating the force of others. This juxtaposition is, 
however, in truth, merely the contrasting of an ideal and 
perfect picture of the society, with the circumstances of its 
fermenting process of formation. 

The society of the state, and the order created by it are, 
in point of fact, never complete and final in themselves, 
nor do they ever represent that regulation of absolute value 
which should entirely accord with the capacities and merits 
of the totality of the members of the state. For the undue 
preponderance of particular individuals and circles can 
never be entirely eliminated, founded as it is upon the 
march of historical development, or upon some momentary 
advantage, and necessarily containing, as it always does, 
elements of injustice and of further changes and dissensions. 
On the other hand, every concrete society, even in a subor- 
dinate position, to the extent of its being definitely estab- 
lished and provided with a fixed sphere, moderates selfish 
activity, that is, the activity of its members drawn to 
separate interests, and adapts it to the circumstances of 
their social existence. This, then, is the essential difference 
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between the state as a ruling society and other societies 
within its sphere, which, in forgetfolness of the fact that 
the state itself is a society, and that the various subordi- 
nate societies also dififer in nature from each other, have 
been frequently and improperly designated by the collective 
name of society in their sum total alone. Whilst the ties> 
of the subordinate societies and the interests and sentiments 
insuring their maintenance are, apart from the protection 
of the state extended over them, of a purely voluntary, 
internal, and moral character, the ties of the society of the 
state are consolidated by its organized power, and the 
stability of its order is secured by external force. Conse- 
quently, whilst in societies not yet organized as states, or 
lapsed from rule, the influence of moral and economical 
agencies upon the relations of their members is unlimited, 
in the society of the state it is strictly defined by the 
law adapted to the dominant conception of the proper 
interest of the state, and created by it in its ruling 
capacity. 

§ 115. The fact that a certain society has become 
dominant undoubtedly proves that it has passed through 
and beyond the preparatory stages of development, that its 
individuality has assumed a definite shape, that it has the 
consciousness of its conditions of existence, and that its 
organism is so far advanced as to be able to secure the 
acknowledgment of its will. Accordingly individuality, 
self-consciousness, and the capacity of resolving and acting 
constitute the essential attributes of the state. The degree 
of their development is not the same in every state, but it 
is indispensable that they should rise above that level, by 
falling short of which the society might be incapacitated 
from asserting itself in its struggle against other societies, 
and from becoming the society of the state. 

The effectiveness of these attributes may change, still 
they can never reach the full height of their ideal perfec- 
tion except in an ideal of a society of universal humanity, 
where every human interest would be asserted in a proper 
degree and harmoniously; such a society, however, has as 
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yet hardly ever extricated itself from the lowest stages of 
development. That perfection would require that the 
state should be thoroughly informed as to its own cir- 
cumstances and conditions of existence, and should ex- 
clusively and entirely shape its conduct in conformity 
with these ; in such a case law, too, would present itself 
as ideal and final, and the only fitting society to form 
the state would he one composed of elements having 
reached their most perfect and ideal forms, that is, of indi- 
viduals embodying the fullest capacity for association, and 
the attendant qualities. 

In truth, however, every state, like every individual, 
knows only in part, — ^to the extent of the experience it 
has acquired, and to the extent of its ability to make this 
experience available in its organism, — its vital relations, its 
sphere of interest, and the conditions of its existence and 
progress. Hence, every state is guided in point of fact in 
the assertion of its individuality, and in the regulation of 
its activity, only in part by its true and properly recognized 
interests, whilst in other respects it is likely to acknow- 
ledge the paramount influence of such interests as it 
erroneously supposes to be vital. This circumstance ac- 
counts for the imperfection of every concrete system of law, 
being a consequence inevitably ensuing from the fact, that 
the state necessarily falls short of the perfection of its 
ideal. 

§ 116. Accordingly, the definition of the notion of the 
state as being equivalent to that of a dominant society 
discloses at once the elements composing its frame. 

The nature of the state is, like that of man, twofold : 
material and spiritual. The body of the state is the sum 
of those component parts which are united in the domina- 
ting society, its spirit is the total of that consciousness and 
will which conceives the aims of the community, marks 
them out, and strives to accomplish them. Just as the 
human soul is the result of the interaction of the different 
intellectual and moral functions of the individual, and not 
a distinct force outside these, but a notion formed by way 



220 THE STATE. 

of abstraction of all that which presents itself as permanent 
in individuality and as uniting it into a whole, even so is 
the spirit of the state. It is the abstract expression of those 
forces which answer the sum total of the functions of its 
organism, and direct the recognition of its individuality, and 
is comprehended in the idea of the sovereign power of the 
state. Hence, the sovereign power is not a mysterious sub- 
ject which might be severed from the state itself, but a 
general personification of the sum total of the conception 
and the activity of the state as far as it has become self- 
conscious and asserts its functions self-consciously. Indeed, 
the comparison between the state and the individual may 
be followed out even further. The inseparable connection 
between the sovereign power and the organism of the 
state, the necessity of certain organs for rendering the 
embodiment of its manifestations possible, and the depen- 
dence of its unimpaired power upon the sound condition of 
its actual society are all identical with the relation subsist- 
ing between the soul, the body, and the organs of the 
individual. 

§ 117. The analysis of the materials of the state may 
be carried on ultimately to the single individuals embraced 
within its periphery, the totality of whom form the body 
of the dominant society, seeing that, indeed, a multitude of 
men furnishing its members enters as an essential requisite 
into every definition of the notion of the state. And since 
the individual from his own point of view has his distinct 
and independent aim, and bears an absolute value in the 
eyes of human conscience and faith, and, consequently, of 
every religious and metaphysical system, and is regarded 
as directly and personally responsible, and since, in addi- 
tion, the relations of the individuals with each other as 
private persons, and again with the state, are most con- 
spicuous in every state and law of a higher order, it 
follows, that every theory of the law of nature and of the 
law of reason represents the state as being directly 
composed of the mass of individuals, and, basing the 
explanation of its rise and organization upon the conscious 
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and voluntary agreement of these individaals, accounts 
for this conclusion simply upon the principle of consent 
and of aggregation. But since, in truth, the state is a 
definitely developed society in a dominant position, and as 
every society above that of the lowest grade is not merely 
a collection of the individual imits forming its component 
parts, but an organism arising from their various groupings 
in conformity with their complex relations ; and since, be- 
sides, every society of a higher order embraces several 
of an inferior, whose interests form the complement 
of its own ; seeing also that not those persons alone 
are members of the state who clearly comprehend the 
fundamental principle of its society, but those as well 
who are drawn into its sphere in connection with the 
interests of the subordinate societies embraced within 
the state ; and since, finally, even those who consciously 
recognize their position in relation to the state do not 
shape their conduct entirely from the consideration of the 
state, but allow their activity to be also influenced by 
custom, instinct, individual aims, and the aims they have 
in common with smaller circles — it follows, that the 
state structure can only be properly conceived of as a 
fully-developed organism of a complex and multiple com- 
position. In such a state-structure the ultimate elements, 
the individuals, are connected with the whole, some im- 
mediately and some through smaller combinations in sub- 
ordinate social spheres, which are either the remaining 
fragments of societies that have fallen from dominion, 
or are parts of such as are in course of development. 
Hence it also follows that the mere fact of individual 
existence is not always tantamount to membership with 
regard to the state, and that every man is not fitted to 
Toe a member of any conceivable state; in order to be 
qualified as such, his interest, or rather its conditions, 
must be directly or indirectly connected with the funda- 
mental principle and interest of the dominant society. Thus 
we find that a member of a state, the dominant society of 
which is one of kinship, must either be a real blood-relation 
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or must be fictitiously supposed to be such ; that only he 
can be a member of the communal state, who is a " citi- 
zen ; *' that a member of a state which has the amassing of 
wealth for consumption as its object, can only be a person 
who is permanently fitted either to oppress or to be op- 
pressed ; that a member of an ecclesiastical state must 
be a believer ; and, finally, that a member of a national 
state must be possessed of the sentiment of its na- 
tionality. 

In thus establishing the organic character of the materials 
of the state, we are also furnished with a clue to the 
solution of another question, which has from the very first 
engaged the attention of the philosophy of civil society. All 
the Greek writers thoroughly investigate the subject of the 
proper number of the citizens of the state, and attempt to 
fix it with precision, either by means of mathematical 
principles and combinations of a mystic character, as Plato 
does, or else from the standpoint of the requisite unity, 
and of the possibility of co-operation and government, as is 
done by Aristotle. The dream of universal rule over 
the world, to the realization of which the Eoman 
Empire acknowledged but one obstacle, namely, that of 
geographical difficulties, and to which subsequently the 
Church, and later conquering empires aspired anew, 
led writers to lose sight of the connection between 
this question and the essence of the state. Moreover, 
the necessary limits of intercourse and of the pos- 
sibility of supervision and of the executive action in- 
cident to government, seemed to point at the influence 
of strictly external circumstances alone as of impor- 
tance in determining the number of the citizens of a state. 
In truth, however, even admitting that the effect of these 
agencies cannot be doubted, and that numerous other 
factors connected with this question, such as the influence 
of the density of population, of a common language, and of 
territorial circumstances, are all reducible to these agencies, 
yet the character of the principle of the society of the state 
and, in connection with it, the degree of the development 
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of its organism, will still always be mainly conclusive 
with regard to this matter. For every society, according 
to its different nature, may extend to a different sphere, 
and the relations of the dominant society to its own 
subordinate societies as well as to the surrounding domi- 
nant societies, that is, states, and their acknowledging the 
same vital principle, or one of a different character, are, 
ultimately, the real causes that determine the limits of the 
sphere embracing those who belong to the particular society, 
and restrict their mass. 

§ 118. The fact that human existence is impossible in 
the absence of natural economical agencies, leads us to 
distinguish further component elements amongst the 
materials of the state. 

Of these factors, the territory is one of the first impor- 
tance : permanent settlement, that is to say, absolute 
rule over the territory, being a necessary condition of 
any advanced social life. Societies of the lowest order 
could no doubt exist for a time without fixed dwelling- 
places, and we even find in history records of such primitive, 
transitionary, and quite imperfect state-formations, which 
lacked the intimate tie of territorial permanency. Yet 
amongst populations living by the precarious pursuits of 
hunting and fishing, and even amongst nomadic populations, 
there arises, at a very early period, a religious as well as a 
political notion of intimate relationship with the places of 
their abode, and, amidst their very wanderings, we find them 
keeping steadily before their eyes as a paramount aim the 
acquisition of some country, and their final settlement in 
it. With the introduction of agriculture and of tribal life, 
and at the first dawning of the interest of local contiguity, 
the importance of a home affording sustenance and security 
was recognized, and gave rise to an inseparable connection 
between the notion of rule over a certain territory and 
that of the state ; notions which, becoming almost identical, 
created the idea of country as being co-extensive with the 
state, and as palpably presenting to the mind the sphere 
of life of the society as well as its actual conditions. 
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' From this time forward this connection never ceases^ 
although we find that, with certain state - structureSy 
especially the feudal ones — which owed their formation 
to the fact that the Church was only partially dominant 
— the connection between the state proper and the ter- 
ritory was not immediate, but established through the 
agency of inferior circles, which, however, owing to this 
very function, assumed to themselves some of the charac- 
teristics appertaining to the state. Thus, in the communal, 
the conquering and the national state aUke, the character 
of the relation of the sovereign power to the individuals is 
admitted to apply incontestably to the territory also, which 
in this way figures as one of the invariable elements of the 
state. 

§ 119. The constituent elements of the spirit or soul of 
the state are, again, the conditions of the establishment and 
assertion of its sovereign power, which find their outward 
embodiment in the structure of the state, that is in the 
connection of its component parts and in the sum of those 
institutions through which the consciousness and the 
will of the state are declared and applied. And, just as, 
in the case of natural organic beings, the manifestation of 
the spiritual qualities takes place mainly through the 
intermediary of one organ, namely, the brain — the action 
of which, however, demands the co-ordination of the activity 
of the remaining organs of the body, and generally fails for 
want of nourishment without the co-operation of the ex- 
ternal senses — even so, the realization of the spirit of the 
state is chiefly accomplished by that conspicuous organ 
in which the sovereign power is centered. This latter, 
again, when alone and isolated, can neither take form nor 
stand, but requires the combined action of the organs 
ramifying through the whole body of the state, each organ 
having its distinct function in conformity with the cir- 
cumstances of the life of the state. Those rules which 
set forth the order of these institutions and that struc- 
ture, and which point out the mutual relations of the 
elements of the state^ and the extent to which, and in 
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combinations of these capable of figuring as dominant 
interests. Thus the consanguineous, the tribal, the com- 
munal, the conquering, the ecclesiastical, and the national 
states become successively crystallized from social forma- 
tions in the process of known historical development, 
and they can be followed in the changes arising from 
their mutual action upon each other. In proportion, how- 
ever, as these states advance and correspond to societies 
of a progressively higher order, they become step by step 
more completely qualified to develop the attributes of their 
condition as states, although none of them are able to 
accomplish this entirely at the beginning of their rule. 
All are, in organization, at first behind the antecedent state, 
which has been longer and perfectly established, and only in 
course of time attain their utmost fulness of stature and 
strength of frame. 

§ 120. If, however — leaving now out of the question 
the degree of perfection of the states now actually 
existing and of those that have actually existed — we do 
not endeavour to analyze exhaustively all the elements 
of the state, but merely to point out those common to all 
states, and characteristic of the proper notion of the state, 
distinguished as such from the society, the fundamental 
principle of the dominant society — which is inevitably 
found in every state, although varying in its nature — is, 
owing particularly to this variety, lost sight of, and the 
notion of the state becomes confined to those charac- 
teristics, which are of a merely formal character, and 
which bring into view the individuality and the capacity 
for action of the state, and its external independence and 
limits, as well as its internal absoluteness and order. 
'These charateristics are the sovereignty, the constitu- 
tion, the structure, and the government of the state, con- 
stituting the features of the state, as such, exclusively, 
and attaching in no wise to any other form of society^) 
The state, therefore, according to such an abstract notion, 
becomes independent of all its peculiar social contents, 
and can be conceived as distinct from the society filling up 
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its framework and furnisbiug its materials, and as an 
independent organism. 

(The state may thus be characterized also as distinct from 
its society from the point of view of its functions, not in- 
deed Tvith regard to the whole sum of its activity and aims, 
which embrace also those of the society, but with reference 
to its efforts in the conception, creation, maintenance, and 
assertion of the general conditions of social co-existence. 
Every dominant society, indeed, as far as it is dominant, is 
bound to watch over the conditions of the community itself, 
in order to secure the interests of the community. If, 
therefore, amongst these conditions, there are special ones 
which vary according to the particular sphere of interest 
and connections of the dominant society, there are others 
again, both formal and general, which include the materials 
furnished by the whole community, and are identical in 
every dominant society. These may be ranged under 
the points of view of the co-existence and co-operation of 
the members of the community, of the order of their 
relations, of their proper contribution in the matter of 
the interests of that community, of their discipline, and of 
their capacity of being of service in the affairs of the state. 
The state, by virtue of its dominant character, is bound to 
establish and to maintain the conditions having reference 
to the foregoing circumstances, but the nature of these 
conditions is always dependent upon the society which sup- 
plies the materials of the state. The state, thus regarded 
as the personification of the society, is that structure which 
creates and maintains the law of the society in every case, 
leaving on one side the question of its contents and nature. 
(^oXy since the creation and maintenance of law is an abso- 
lute duty, the dominant society, in its capacity as a state, 
must always perform it, whatever may be the nature 
of the social principle it subservesl ^ The question we 
now examine is not one referring to the kind of aim 
which may be paramount with regard to a certain society 
and its law, but turns mainly upon /the point whether, 
admitting any kind of aim, coercive activity in general is 
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necessary to preserve the independence and the order of a 
given mass of mankind within a given territory. 

§ 121. Hence, the peculiar attributes of the state as a 
dominant formation — in contrast to those of the society ^ 
conceived strictly as supplying its materials — are its well- 
defined external sphere, its absoluteness, its independence, 
and its permanency. The first of these attributes arisen 
from the fact that its consciousness, formed with regard to 
its sphere and its conditions of life expressed in rules of 
law, are embodied in positive institutions. Its absolute- 
ness, an emanation of the dominant character, is derived 
from the subjection of all component parts to the coercive 
force of the sovereignty, since the subordinate societies are 
compelled to adapt themselves to its frame, whilst the state 
itself is formally not restrained by considerations for the 
former. Its independence as to other dominant societies is 
the result of its equality with the latter, springing from the 
identical nature of their tasks. Its permanency, finally, ia 
due to the fact that its formal character remains the same,, 
in spite of the changes to which the society contained 
within its sphere may be subjected. Indeed, any society, 
as such, is permanent, in comparison with single indi- 
viduals ; for, the realization of every social vital interest 
must extend beyond the career of a single generation, nay,, 
frequently of several generations. The form and external 
frame of a state, again, remains unaffected by the change 
of the society upon which it is founded, that is, unaffected 
by its being supplanted by another, provided that the con- 
tinuity of the society within the state-organism is not 
broken, and that the substitution for the society which 
formerly supplied the state with its materials by another 
different society takes place without the semblance of a 
disruption of the state and the overthrow of its sove- 
reignty. Hence, the state, regarded from a formal point 
of view, appears to be enjoying perpetual life. This is, 
however, but a superficial semblance, for, in point of fact, 
every new principle, on becoming dominant, gives the im- 
pulse to a new current of life, and transforms anew, though 
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slowly and imperceptibly, it is true, the corresponding 
structures and spheres of activity. Thus at every period 
of change, the factors in the life of the state which 
are transmitted from the past seem invariably to prepon- 
derate, especially because those dominant law-creating and 
law-maintaining functions, which are indispensably neces- 
sary in every human community, remain unimpaired as 
such. 

The course of life of every state is, nevertheless, also 
subject to various phases ; it has its decline and termina- 
tion, and its end may be brought about not only in a violent 
manner by external shocks, but by internal disease as well, 
although some blow from without is generally the imme- 
diate cause of its death, when internal weakening has 
already wrought its effect upon the body of the state. But 
in the same way as the spark of life in an individual be- 
comes extinct in consequence of organic disease, although 
he may have at his disposal the external means necessary 
to sustain life in abundance, so the state perishes, if 
its society no longer possesses vitality, nor rests upon an 
interest still vital. Whenever the members of the state 
become deficient in the consciousness of the aim of the 
community, to a degree incompatible with the maintenance 
of the state ; whenever the readiness and abiUty for sacrifices 
die out within them, and whenever the state itself is no 
longer able to assert its will, to direct the activity of its 
organs, lacks coercive power, and becomes, in fact, unequal to 
the sphere of its existing society, it then falls to pieces and 
ceases to be a state. Its formal independence cannot sur- 
vive the absence of its internal materials ; indeed, the con- 
tinuity of the structure and of the organism of the state 
depend upon the social development being unbroken, and 
all casual displacements taking place by imperceptibly 
slow degrees. 

§ 122. In the same way that the structure and govern- 
ment of the state and its actual sovereign power and 
constitution do not come up in concrete cases to their 
ideals, so the attributes of the state scarcely ever 
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show themselves in history in their full measure, but 
present themselves in a very great variety of differing 
gradations. 

It is often a matter of diflSculty to establish the precise 
line, below which the existence of the state or the dominant 
character of the society ceases, or above which the organism 
of a society may be justly called a state-organism. It is 
often, indeed, hardly possible to determine with any pre- 
cision or accuracy the sphere of the state in the case of 
certain confederacies, federations, and unions which present 
themselves in various aspects — sometimes international in 
character, whilst at other times referring to the relation 
between state and subject — or in the lax relations ob- 
taining between dominant sovereign societies and their 
dependencies. Thus, in the case of primitive social forma- 
tions, and especially in that of the consanguineous society', 
where the attributes of state manifest themselves merely in 
those measures which relate to the preservation of peace 
amongst the groups of kinship, the absoluteness and inde- 
pendence of the state are rarely asserted to the extent which 
we connect with the modern notion of a state. Hence, some 
writers are even induced to deny to these formations the 
name of state, and to style them merely " federations of 
peace." The attributes of independence and absoluteness 
are, again, considerably lessened in their effectiveness in 
those instances, where the dominant society performs 
directly but a small portion of the duties of government, 
and is not only in the habit of entrusting subordinate 
societies, as agents, with most of these duties, but employs 
special and only partially subordinated societies for func- 
tions, such as are in these days regarded as essential 
functions of the state, as happened in the case of the 
ecclesiastical state and the institutions of feudalism. 
Finally, where, owing to the operation of internal or 
external causes, the chabges in the social principle 
are frequent and rapid, the duration of the existence of 
the state falls also considerably short of the modern 
notion of the attribute of permanence. 
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§ 123. Accordingly^ the notion of the state may be 
defined from two points of view, either as we regard it as 
comprising the entirety of the conditions of the state, in 
which case it embraces the materials and the whole sum of 
the component elements of the state, or as confined to the 
formal characteristics of the state, and bringing out the attri- 
butes connected with the functions of rule and incident to 
the antagonism between the public power and its subjects. 
The definition is, besides, frequently amplified by taking in the 
description of the aims of the state in an exhaustive manner, 
or by touching upon their external characteristics, or by 
embracing the fundamental propositions of the theory of 
the origin of the state. Theoretical definitions, in general, 
do not develop directly one from another, but seem to be 
rather short abstracts from the whole sum of the currents of 
thought forming around their subjects, which are in general 
connected with each other according to the order of the 
periods and of the societies to which they appertain, and 
not in their particular special features. In the definition 
of the notion of the state, especially, two alternating ten- 
dencies can be traced : on the one hand, the attempt to give 
special prominence to the individuality of the state as a sort 
of mysterious personality, and, on the other, to lay particu- 
lar stress upon the combination of its members and upon 
its national structure. The first of these tendencies is 
observable in Plato, in whose works the state appears as a 
human being of lofty proportions, representing in a single 
unity the harmonious sum of all the virtues. In the 
fundamental conceptions of Aristotle, again, we discover a 
tendency to view the state as a complex structure, although 
his definition, which is to the effect that "the state is the 
community and union of kinships and village communes 
for the purpose of procuring and attaining a perfect life, 
affording content in itself," brings out into bold relief the 
circumstance, that in his philosophy the aim figures as the 
final, and thus also as the principal, cause. In this defini- 
tion we can find moreover an exhaustive description of the 
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materials of the communal states of the age of Aristotle, 
and at the same time admire the wonderfully accurate sense 
of perception shown by him in pointing out the social ele- 
ments of the state ; a discrimination which has for the most 
part been neglected by subsequent writers. Cicero calls the 
state the thing of the people ; adding that the people is not 
any kind of association of men congregated together in any 
manner, but such an association of a mass of men, as is 
united in consequence of a mutual understanding with regard 
to the law, and of the common advantage: in another 
place, "the union and association of men united by law." 
In this definition the state is not only reduced immediately 
to individuals, but the law itself is not as yet identified with 
the will of the state, nay, it even appears to precede the 
latter. These features are to be accounted for, however, by 
the circumstance that Cicero had already fully accepted the 
idea of the law of nature, and that he was, moreover, fami- 
liar with the notion of communities higher than that of the 
state — a notion conceived partly in the spirit of the Boman 
historico-philosophical ideas, and partly in that of the Stoic 
views — such as the national society connected by community 
of language, the universal human society founded upon the 
community of human reason, and the highest order of 
society formed by general and just reason, the community 
of men and the gods. These last ideas find no echo in St. 
Augustine. With him the notion of state fell under quite 
a different criterion ; he supposes the definition of Cicero 
not to be applicable to the human state, but will confine it 
strictly to the Divine state, since, according to his views, 
an association of a purely human nature is necessarily 
wanting in true law and justice, and the earthly state 
serves merely as a provisional and imperfect union for 
peace, unable to properly satisfy the aspirations and 
endeavours of its members. In St. Thomas Aquinas, the 
antagonism between the transmundane and the human 
state is tempered by the conception of the Church as an 
intermediary institution ; whilst the Church is represented 
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as founded directly upon Divine institution, and not merely 
and principally as an institution of a higher rank and of a 
human character ; the state figures as a strictly human 
community of the highest order, which, in the words of 
the angelic doctor, " tends to the result, that human life 
should satisfy itself," and " it therefore stands higher than 
any other community the human mind may know, estab- 
lish, or assert, and every other community derives from 
the state." Dante advances one step farther, and, placing 
the ideal state, the imperial monarchy embracing the whole 
world, by the side of the Church, as the absolute instrument 
of Divine intendment, defines the secular state to be " the 
monarchy which stands above all things existing in time, 
and to which the measure of a temporal condition can be 
applied." Bodinus, on the other hand, adopts a perfectly 
secular and rational standpoint, giving no thought to the 
mysteries of unity and absoluteness. According to him 
** the state is the multitude of families and their common 
affairs rationally ordered by the sovereign power " ; and, 
indeed, we find that numerous writers of that period, 
especially those inclined to patriarchal views, return to the 
Aristotelian definition, inasmuch as they do not speak of 
individuals, but only of families and communities as being 
the constituent elements of the state. Grotius, again, ad- 
heres to the definition of Cicero, but completes it by giving 
prominence to the state in its entireness, in speaking of the 
state as " the perfect union of free men associated for the 
purpose of enjoying rights, and for the sake of the common 
advantage." 

Hobbes is the first writer who, in the most emphatic 
manner, asserts the exclusiveness of the state and the 
absoluteness of the sovereign power. The state with him 
is '* the mortal god, the one person of whose acts a great 
multitude, by mutual covenants one with another, have 
made themselves every one the author, to the end he may 
use the strength and means of them all, as he shall think 
expedient for their peace.'' Spinoza adopts a similar defi- 
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nition, and conceives the state as the entire body of the 
sovereign power. The writers on the law of nature during 
the seventeenth and eighteenth centuries follow with but few 
deviations the definition of Hobbes. It is worthy of remark, 
in this connection, that Pufendorf mixes into this definition 
the expression of a moral person, which circumstance has 
additionally promoted the ordinary conception of the state 
as a legal personality, and especially, according to its 
interpretation by the civil law, the conception of the law of 
the state from the point of view of the civil law, so much 
so, that in Schlozer we find the state at last designated 
merely as a very complicated machinery. 

According to Kant, *'the state is the mass of men 
uniting under rules of law," or "the sum of the individuals 
united in the relation of members, viewed in its rela- 
tion to such members." This definition fully renders 
the mechanical conception of the state, and establishes its 
strict connection with the claims of practical rea&on. Op- 
posed to this definition are those of the German historical 
school, in which the state is described as " the bodily form 
of the spiritual community of the people,*' or as "the 
organic manifestation of the people," whilst in Hegel's 
definition that ** the state is the reality of the moral idea, 
the realization of concrete liberty, the moral whole," the 
endeavour from a higher standpoint to reconcile the strictly 
historical and purely rationalistic views becomes apparent, 
as also a return to the Platonic conception which had 
given the impulse to the successive attempts at defining 
the notion of the state. The almost simultaneous, but 
otherwise independent, distinctions made since that time 
between the state and the society, especially by Hegel^ 
Herbart, and Krause, have given a new direction to the 
definitions of the notion of the state, and Stahl, Mohl, 
Bluntschli, Trendelenburg, and Ahrens, all of them endea- 
vour to make the relations of the state and of the social 
spheres, or of their totality and of their tasks, the basis of 
their definitions, whilst those who adhere more closely to 
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the modes of thought of Hegel and of the historical school 
attempt to show its connection with the notion of the 
people or of the nation, and thus try to embrace within 
the definition of the state the essence and characteristics 
of the national state actually dominant at this day. 



CHAPTER X. 



OKIGIN OP THE STATE. 



§ 124. The efforts to determine the notion of the state 
have led also to the investigation of the question of the 
formation of the state, which owes its significance to 
these efforts. Viewed apart, the question of the forma- 
tion of the state appears to be a strictly historical one, 
possessing a purely scientific interest. But, in point of 
fact, there has hardly ever been a proposition in public law 
which has given rise to more vehement disputes than this 
question, nor one to which practical consequences of 
wider bearing have been attributed. As long, indeed, as 
the formation of the state appeared only in connection 
with strictly theoretical discussions concerning the nature 
of the state, as was the case through all antiquity, it at- 
tracted comparatively but little attention. Yet, from the 
moment that an antagonism between the notion of state 
and that of church arose, the inquiries instituted with 
regard to the inherent rights or to the derivative and 
mediate nature of the state invested the question of the 
origin of its authority with extraordinary importance. 
Subsequently, the assigning of reasons for the limits and 
moral preponderance of public power, as contrasted with 
the claims of individual liberty and of private aims, 
rendered the solution of the question as to how human com- 
munities arose, and what the origin of their concentrated 
consciousness and capacity for action might have been, of 
additional value. Besides, in consequence of the identifi- 
cation of the notions of the natural, the perfect, and the 
just, which had become habitual, the formation of the state 
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presented itself at the same time as the question of the 
original, natural, and consequently of the perfect, form of 
goyernment. In connection with the conception of the 
state, according to which it was derived directly from the 
will of individual men, the discussion of the origin of the 
state presented itself, besides, as the solution of the pro- 
blem how it was that such consciousness and force could 
spring from the will and consent of the individuals, so as to 
exceed, not only in the matter of quantity, but also of 
quality, the combined consciousness and force of all the 
individuals ; whilst, as a consequence of the fundamental 
conception of the state as essentially a totality and an 
individuality, the secret of the sources of the mysterious 
soul of the state and of its absoluteness came under discus- 
sion. 

§ 125. It is obvious, however, that the historical solution 
would, in neither of these cases, prove satisfactory, even 
if it were fully corroborated by evidence. From the point 
of view of science, all that happens, or that has occurred, 
is of the highest importance, and serves as a basis for the 
establishment of theoretical laws. On the other hand, 
from the point of view of the man who is pondering over 
what ought to happen from certain articles of faith 
which he lays down, or certain propositions accepted as 
incontrovertible, historical fact is a matter utterly second- 
ary and of an entirely incidental character. Yet the 
conception of the origin of the state prevailing throughout 
the whole of the Middle Ages and through the greater part 
of our own age has been invariably connected with some 
metaphysical proposition accepted as an a priori truth. 
The propositions, that every individual has an absolute 
value and purpose of his own, and is consciously free, on 
the one hand, and, on the other, the conceptions of the 
Divine institution of the order of the world and of its em- 
bodiment in some certain external organism, were received 
as such indubitable fundamental doctrines, that no theory 
was considered to have established its justness, unless it 
was able to prove that its results tallied with these propo- 
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sitions. As a consequence, the problems concerning the 
formation of the self-conscioasness of the community, as 
well as touching the sources of authority and the original 
form of government, presented themselves, properly speak- 
ing, in a metaphysical garb, and their solution necessarily 
involved the reconcilement of some seeming logical contra- 
dictions. This question, however, having been put forward 
in a historical form, the answers were also clothed in a 
historical dress, although their elements were not deduced 
from experience, but from hypotheses according with sup- 
posed laws of reason, and having the semblance only of 
historical facts. 

§ 126. Indeed, history can give us no direct answer to this 
question of the origin of the state. For it is impossible to 
draw inferences from the changes occurring in the life of a 
state concerning movements which took place before the life 
of the state began, since history itself cannot extend back- 
ward beyond the existence of the state, namely, that com- 
munity of life, of which history itself is one of the products. 
The origin of the self-consciousness of the state can there- 
fore no more be determined by means of historical memory, 
than that of the self-consciousness of the individual can by 
means of individual memory. 

New states have, it is true, arisen, and are continually 
arising before the eyes of history, but they are invariably 
formed from the elements of antecedent states, and under 
the influence of existing institutions having the character- 
istics of state. The origin of the state, therefore, without the 
attending influence of the state, is a question of a nature 
similar to that of the primary origin of life, which, under 
the name of equivocal generation, has busied the minds of 
men for centuries. 

Every living being is, as a matter of experience, derived 
from some other living being ; and though the mind might, 
with some show of likelihood, assume that life, the currents 
of which are subject to the laws of inorganic matter, at 
one time sprang from the inorganic world, or even if it 
eventually did become actually possible to produce this 
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emanation by human forces, yet there can be no room for 
doubt, that this could never be accomplished directly in the 
form of a manifestation of organic life of the highest order, 
or of calling into existence individual self-consciousness. 
It is evident, that the observation of the formation of life 
would only be possible, if conditions and circumstances 
were reproduced, approximate to those, under which life 
originally arose, and which must have inevitably been quite 
different from such as have formed during the long course 
of the existence and development of life. The laws of 
the formation of life cannot thus be derived from the 
phenomena exhibited by living beings now existing; we 
must look for them rather amongst the primary and most 
ancient conditions of life. It cannot be presumed that the 
first forms of its manifestation were the same which j)re- 
dominate in our own days; nay, it must be rather assumed 
that they were of the simplest kind, and tied down to 
the lowest degree of organism. By parity of reason, the 
origin of the life of the state cannot be ascertained on the 
basis of its present manifestations. We look in vain for 
the direct reflex of individual conceptions in the forma- 
tions of state authority now obtaining, that is, the 
formations which have asserted themselves throughout 
the greatest part of history ; thus, in order to arrive, by 
the aid of the genetical method, at a hypothesis approxi- 
mating the truth, we must take our point of departure 
from the most ancient, the simplest, and the most general 
agencies of social co-existence and organization, and from 
the most primitive forms of their manifestations. Besides, 
the question must not be made to hinge upon the discovery 
of the precise moment of the formation of the clear and 
pure consciousness of community ; since consciousness in 
communities, as well as in individuals, is but the heightened 
effect of such agencies as have already shown themselves 
at a lower stage in sensations, sentiments, and instinctive 
conduct, which are, in their turn, connected with mere 
impressions, and with immediate reflex activity by a con- 
tinuous chain hardly divisible into phases. Nor must we 
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again forget that the awakening of consciousness becomes 
known to us only through its external manifestations, which 
naturally do not take place simultaneously with its sub- 
jective formation, but follow later. 

§ 127. In the past, both those who proceeded from 
theological propositions, and those who adhered to the 
conception which endeavoured to derive the state from the 
voluntary agreement of free individuals in a state of nature, 
were always seeking an expedient which should enable 
them, without the hypothesis of .pre-existing formations of 
state, to account for the origin of the existing and familiar 
structures of state, or to find out which that original state- 
structure was, from which the others were derived. In case 
they could not at the time discover it, they tried to ascertain 
and obtain it by inference from other existing states, and 
from the result of their researches, looked for an answer 
to their question, which structure of state was fitting 
in itself. As a result, they imagined that, if they suc- 
ceeded in proving that every state really was formed and 
derived from below, they thereby achieved the triumph of 
democracy; or, again, if they proved the origin of the 
state to be Divine, that they thereby established beyond 
doubt the justness of monarchical doctrines. In this 
day, this investigation should be entered upon as being 
one simply of scientific importance, with a view to 
ascertaining in what manner the law-creating and law- 
maintaining organ detached itself within the sphere of the 
society, or, rather, how the state-organism became invested 
with those distinct attributes, by which it is seemingly 
enabled to endure as permanent and independent, in spite 
of the changes incident to the social materials filling up 
its frame. 

The answer to our question, as last formulated, is 
furnished by the doctrine of the development of the 
societies, which points out at the same time those 
qualities and causes to be found in human nature, which 
have produced circles of association varying in degree and 
effectiveness. 
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Thus, every diflSculty in the way of ascertaining the 
historical circumstances ceases from the very moment that 
the notion of the state is not identified with a certain 
absolute and established level of governmental activity, 
but embraces all such structures of state, as are of an 
order adequate to the nature of the society supplying 
its materials. Parallel with the process whereby the 
society, partially recognizing its vital interest, becomes 
conscious of its proper aim, and disengages itself from the 
sphere of general indefinite association which rests only on 
instinct, power, becoming stable in the hands of certain 
individuals, tends to develop a readiness in the others to 
submit to the stronger, and thus to enhance their authority, 
which, in a fitful and variable manner, had already 
instinctively made its influence felt in the simplest and 
lowest grade of social co-existence, even with creatures 
below the level of human existence. Various circumstances 
co-operated in the ordering and organization of the 
primitive social groups : the higher degree of physical 
force possessed by some, whereby the employment of 
physical compulsion is rendered possible, and, later, that 
of moral superiority in others, — the religious signifi- 
cance which was ascribed to extraordinary spiritual mani- 
festations, especially by those who, being less cultivated, 
were less able to explain them, — greater frequency of the 
opportunities, and readiness for fulfilling the tasks of 
leadership, — the judgment which counselled voluntary sub- 
jection in consideration of advantages to be secured, — the 
effect of natural selection, which ensured the survival of 
those human groups vnth whom that disposition to obey, in- 
dispensable to co-operation, was developed in a higher degree, 
and which brought also about the extinction of the groups 
with whom that disposition was lacking, — and, finally, the 
habits of servility acquired by those who had been conquered. 
In proportion, therefore, as primitive social groups became 
more stable, and the necessity of defending the community 
more pressing, and as the opportunities and results of 
the interests of community multiplied, custom and tradition 
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also contributed to the establishment of authority. Thus, 
the consanguineous groups of a higher order present them- 
selves, in their relations to each other, as well-defined 
spheres, and, individually, as internally articulate ; and 
the same course of development, during which the con- 
sanguineous ties were replaced by tribal ones, and the latter, 
again, by ties of permanent local interest, manifests itself 
in those formations which are assumed by successively 
dominant societies. These societies thus become conscious 
of their new character, whenever they cease to be quite 
simple in their organism, and whenever their frame is filled 
up not merely by single individuals, directly connected with 
^ach other, but by the spheres of subordinate societies 
as well. 

The notion of the state, and the directness of its powers, 
also become more clearly defined, and more highly per- 
fected, whenever the constitution of the body of the state 
no longer permits the arraying of the material forces 
against each other, but, in lieu thereof, substitutes rules 
more and more general in nature; rules which refer not 
only to single actions and individual aims, but embrace 
general conduct and permanent interests. Differentiation as 
to the dominant organism therefore takes place at the same 
time that the interest of the society or community becomes 
distinguished from individual private interests, although, at 
first, the former may casually be identified with the indivi- 
dual interests of those who wield the power. But this can 
only be the case during the time that the means of securing 
the private interest of the ruUng elements are at least 
serving to secure the existence of the society itself. . And just 
as the most primitive interest of the society is of a most 
immediate and for the most part material character, so we 
find brute force generally to be the source of the power 
of the state connected with such society, and compulsion by 
violence the means employed to assert that interest. We 
see these coercive means only yielding to moral agencies, 
which demand a further differentiation of the organism, 
when the combination of the members of the society in the 
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tasks of the state increases, and their conduct hecomes con- 
trolled by conscious conviction. The consciousness of the 
state with respect to its own circumstances, its activity, and 
tasks, increases uniformly with the growth of the conscious- 
ness of its own members with regard to their relations to 
the state. It may accordingly be justly stated that, in 
parallel ratio with the changes in the elements of the society, 
the state itself is continually being reconstructed. 

Its first rise is connected with the appearance of the first 
interest of a society as such. After it has become dominant, 
every new social principle furnishes the power of the state 
with a fresh basis and form, and the corresponding 
organism again passes through continual changes, which 
are in harmony with the notion and ready reception by men 
of the end and aim of the society. We observe the stages 
of progress in noticing whether a larger or lesser degree 
of coercion, and material rather than moral agencies, are 
required to secure the conditions of co-existence, or whether 
the success and effectiveness of social co-operation may be 
safely entrusted to the voluntary and free combination of 
the members, based upon the conviction of their interest 
and upon their insight. In proportion, therefore, as the 
functions of the state-organism are exclusively devoted to 
the service of the public interest, does the antagonism 
between rulers and subjects, which presented itself in the 
beginning as the first sign of the formation of the state, 
also cease. Material force, the moral grounds of authority, 
the rational conviction of the citizens, as well as such 
instinctive and habitual emotions as may almost be called 
immediate and natural, being, as they are, agencies that 
have not passed through human consciousness, and, finally, 
the movements of individual liberty, each and all exert their 
influence upon the origin and formation of the state. This, 
although they vary in effectiveness under different circum- 
stances, they always affect in such a Avay that, in states of a 
higher structure, the purely spiritual agencies become 
predominating. For, hand in hand with the transforma- 
tion of the state, and with the development and perfecting 
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of it, as such, of its organism and of its sphere, their 
cause and their consequence, the individual and the social 
qualities of men, become simultaneously developed and 
perfected. Thus, in the course of this progress, the truth 
of the proposition first advanced by Aristotle, but frequently 
misunderstood, is proved, that the state existed before the 
individual; for the full notion of the individual can only be 
realized in connection with that of a perfect society, that is,, 
the ideal state. 

§ 128. But just as the perfect and ideal state is not 
possible unless in connection with the sphere of the most 
general society of the highest order and aim, which em- 
braces all the other societies in a subordinate condition, and 
as every particular society and its state still consider them- 
selves during the period of their rule as the most important 
and as final, even so the theory of the continuous forma- 
tion of the state, and of the strict relativity of its or- 
ganism, could only be established exhaustively and beyond 
all doubt by the light of perfect consciousness in connection 
with such ideal condition. For every society and form of 
government has a distinct theory of the formation of the 
state, in consonance with the different views of the world 
prevailing at different periods, and arisen in different com- 
munities, and within each of them, again, many detailed 
theories may be distinguished, all expressing dissenting cur- 
rents of thought. These theories, therefore, admit of being 
classified according to their subject-matters ; but it is more 
instructive to view them in their historical connection, which 
sheds also light upon their peculiar meaning and mutual 
relationship. 

The most primitive and simplest theory — a theory which,, 
properly speaking, is not a growth of scientific thought, 
but a combined result of propositions of faith, of inter- 
pretations of mythological allegories, of referring the 
effects of natural forces to the inconceivable and unac- 
countable, and of the natural expression of feelings of 
devotion and obedience — is that ingenuous and essentially 
theocratic theory which regards the state as the result of the 
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personal care and action of the Divinity. Such a theory 
is that preserved by the Greek and Roman poets and 
writers of legends, by the mythology of the German tribes, 
and by the traditions of the Jewish people. In all written 
records, however, this theory presents itself shorn of its 
crudest features, and in a much milder aspect. At times, 
it appears m a purely allegorical form, and again as 
interwoven with patriarchal notions, in connection with 
which it sometimes assumes a shape in which it no longer 
attributes the foundation of the state directly to the Deity 
itself, but to demigods and heroes appointed for that 
purpose. In Scripture, we meet with the idea of volun- 
tary agreement on the part of man, in the shape of the 
covenants entered into by the Deity with His cherished 
patriarch or His chosen people. 

§ 129. The philosophical theories of antiquity proceed 
from modifications of the theocratical theory, which arose, 
partly from its being re-cast into an historical form, which 
also appears rational, and partly from metaphysical in- 
terpretations. 

A most attractive statement of almost all of them may 
be found in Plato, whose various works contain — ^with a 
view to the practical application of those theories — three 
different accounts of the formation of the state, which, 
though diverging, are yet connected with each other. 
Plato, in his " Statesman '* and in ** Critias," proclaims 
the immediately Divine origin of the state ; not, however, 
referring to the actual and temporal state, but to the ideal 
and pristine state, which constitutes also the final aim. 
In accounting for the origin of historical states in these 
dialogues, as well as in his " Eepublic " and in the 
**Laws,*' he represents that, owing to some extraordinary 
and epochal convulsion of nature, a mighty change had 
suddenly taken place in that primary condition of humanity 
which answered to the poetical conception of the Golden 
Age. This change, he avers, caused the destruction of a 
large portion of mankind and only a few shepherds sur- 
vived the catastrophe, and became again the progenitors 
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of the present human race, which increased in number, 
but lived, at first, isolated from each other, in the seclusion 
of family, and with purely patriarchal institutions. Sub- 
sequently, when men had multiplied, and their occupations 
and their capacity and means of defence had proportionately 
increased, the families gathered into village communities, 
and afterwards into cities, whence — ^partly through the 
influence of powerful men, and partly by common consent 
— states of various structures have arisen. In discussing, 
in his " Eepublic," the rationality and the necessity of the 
rise of states, he urges, by way of explanation, that society 
arises from the necessities of man ; adding that, if we wish 
to render to ourselves a proper account of the origin of the 
state, and to construct it artificially, we may do so by 
saying that the feeling of these wants and the possibility 
of satisfying them by trade, attract the individuals to one 
place, and that thus the formation of the state originated, 
though necessity was, in point of fact, the real constructor 
of the state. He further says that, owing to the diversified 
nature of man, and to the fact that one man is more 
proficient in a certain occupation than another, and that 
necessity cannot wait, a division of labour ensues, which 
can be effected solely within the frame of the state. In 
the "Crito," in the dialogue of Socrates with the laws, 
he mentions contract as the foundation of civil obedience, 
but does not refer to it as an agency in the formation 
of the state. 

Thus in Plato may be found every possible theory of the 
origin of the state in its germ, beginning with that of 
Divine institution, and passing to the historical theory and 
to that of contract — being dialectical explanations in a 
historical form. If these explanations seem less one-sided 
than the subsequent theories, this is owing to their very 
incompleteness, for they more readily admit subsequent 
currents of thought than more detailed and more rigorously 
constructed theories. 

§ 130. Aristotle's explanation of the origin of the state 
is, in conformity with his own notion of the state, con- 
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uected with the historical traditions of the formation of the 
communal state. According to him, the family and the 
village community form the antecedent phases of the de- 
velopment of the state, the character of which is that of a 
naturally necessary process. The principles of the power 
of the state, which manifest themselves in various ways, 
have been already previously asserted at the various stages 
of the rule of the family and of its economy, where their 
prototype may be discovered. The spirit of association, 
or of friendship, forms the foundation of every society, 
either on natural grounds, as in the case of the family ; or 
from the point of view of the sum of common aims, and 
consequently of virtue, as in the case of the various 
associations and of the highest community, the state. 
Accordingly, virtue, the idealized and, hence, metaphysical 
notion of aim, on the one hand, and the notion of the 
natural forces inciting thereto — another abstraction of a 
metaphysical nature — on the other, give to Aristotle's 
theory of the state a peculiar character. Its influence 
upon later theories was essentially due to the position 
which connected the family and the community with 
the rise of the state. In it the former are repre- 
sented, not as dialectical antecedents, but as the his- 
torical antecedents of the state. Thus was laid the 
foundation of that most insipid of all pseudo-historical 
theories which refers to the stages of the family, of the 
commune, and of the state, as the sole phases in the his- 
torical development of community, and as actually arising 
directly from each other by way of simple aggregation. 
This is a theory with which we meet in the schoolmen ; in 
the German writers representing the transition to the 
writers on the law of nature, at the beginning of the 
modern era ; in some of the writers who, during the eigh- 
teenth century, occupied a standpoint antagonistic to that 
of the school of the law of nature ; and in some of the less 
conspicuous writers belonging to the modern school of the 
law of reason. 

The Greek philosophical schools which sprung up after 
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Aristotle supposed the state to be an artificial structure, 
and its origin thus ceased to be an object of interest. The 
Stoics look upon it as accidental and secondary, and search 
for the spirit of nature only either in the universal world 
or in the individual ; whilst the Epicureans view the state, 
without any ampler explanation, in the light of a simple 
natural fact, although they consider law to be derived from 
agreement in connection with utility. Cicero, on the other 
hand, returns again to this question, leaning partly on 
Aristotle and partly on that partly utilitarian current of 
thought which sees, in the securing of life and property, an 
explanation of the formation of the state ; yet he, too, on 
the whole, finds the real cause of its origin in the social 
nature of man. 

§ 131. The new Christian conception of the world de- 
manded a new theory of the state. St. Augustine created 
such a theory, in consonance with the tendencies of thought 
prevailing during that period of Christianity, when the 
persecutions suffered by the Church at the hands of the 
secular power were still fresh in the memory of men. His 
theory deduces the state from the imperfection of man 
due to original sin, which is symbolized by both the 
original and the most important historical illustrations 
of its formation, which refer to the fratricides Cain 
and Eomulus. Indirectly, however, he represents the 
state as being the realization of Divine intendment for 
the purpose of exalting the Divine and perfect city, as 
contrasted with the human and imperfect city. Both these 
thoughts, as expressed in this theory, bore fresh fruit in 
the course of the Middle Ages. The connection of the 
secular state with the corruption of human nature seemed 
to afford a reasonable ground for the conception of its in- 
ferior dignity, in comparison with that of the Church ; and 
the last trace of this conception is echoed back in the theory 
of Mariana, which is otherwise founded on contract. The 
theory of the mediate Divine origin of the state, again, 
developed into the claim that the Church, as deriving its 
power directly from the Deity, yielded up a portion of it to 



HIEBABCHICAL AND PATBIABCHAL THE0BIE8. 249 

the state ; and the instance of the establishment of Charle- 
magne's empire by virtue of his coronation by the Pope, 
was cited as a historical proof of this proposition. Besides, 
the feudal forms of government of the Middle Ages seemed 
to constantly justify the doctrine of the indirect origin of 
all concrete power, and of the immediate and Divine origin 
of the power of the highest order alone, — a doctrine illus- 
trated by the instance of the two luminary bodies of the 
heavens, and by the theory of the two swords. At the 
same time, the unity of community was accepted as the ra- 
tional foundation of rule. Starting from this, St. Thomas 
Aquinas discusses the possibility of the formation of the 
state, supposing original sin had never been committed, 
and, reviving the Aristotelian theory, he supplements it by 
arguments in favour of the superior vocation and call of the 
Church, by virtue of which the head of the Church was 
justified in holding to account the rule of the state ratione 
peccati. In the course of the disputes which afterwards 
arose with regard to the independence of the secular state, 
this attribute, as well as a directly Divine origin, was 
invariably claimed for the ideal imperial state alone ; 
whilst other secular states were, without exception, re- 
presented as preparing the way for the former, or as de- 
pendent upon it, and thus of a secondary and delegated 
character. 

This indirect theocratic theory of the Middle Ages, which 
may be styled the hierarchical one, manifested itself again 
in a historical form in the patriarchal theory; and the 
latter is continually used, by way of elucidation, when 
proving the former ; — whilst it serves, at the same time, 
as an intermediary between these theories and the pseudo- 
historical theory supposed to be Aristotle's. 

According to this patriarchal theory, the patriarchal power 
attaches to the head of the family and also to the head of the 
state. Conferred by the Deity upon Adam, it descended 
through him and Noah as a heritage to the patriarchs and to 
the kings of later ages. In connection with this, the notions 
of private law, also associated, under other circumstances. 
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with those of the feudal law, likewise began to filter into the 
question of the origin of the state. 

§ 182. This again gave rise to the patrimonial theory 
of the origin of the state, which, however, never entirely 
eliminated the theological and patriarchal elements which, 
being akin to it, were constantly mixing with it. 

The patrimonial form of government shows itself as a 
degenerate offspring of the feudal, owing to the fact, that 
rights of a public character had been invested with the 
attributes of private rights, and that thus their continued 
authority was secured, whilst the duties connected with 
them were ignored. This state of things originated in the 
circumstance that, after the idea of the supremacy of the 
empire or of the papacy had been dropped, the several 
princes still maintained their rights unimpaired, as to 
those below them, whilst their responsibility, as to those 
above them, had ceased. Beginning with the latter half 
of the sixteenth century, the political doctrines became 
independent of the religious elements that had formerly 
entered into them, yet not free from the theological 
propositions involved in them. The Divine origin of 
royalty then became a dogma, especially in those Pro- 
testant countries in which the impulse to the Eeforma- 
tion had come from above, and it was only subsequently 
accepted by the French royalty and the Gallican Church as 
a doctrine of their own. This theory is fully expounded by 
Eobert Filmer in his work entitled "Patriarcha," the main 
propositions of which are to the effect, that the kingly power 
is derived through primogeniture from Adam and Noah, and 
that the patriarchal power being a private right, the 
kingly power, which is but its continuation, is also a 
private right, and further, that the territory of the state is 
the private property of the king. This train of thought — 
besides occurring in the theories of the French ultramontane 
and legitimistic school, where, though outwardly somewhat 
obscured, and adorned with rhetorical rather than philo- 
sophical appeals, it presents itself simply as a return to the 
ideas of the Middle Ages — can be found in its latest shape 
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in Sailer's theory, propounded in his ** Restoration of State- 
Science." According to him, all power is of Divine origin, 
and asserts itself both as a public right and as a private 
right, by virtue of the protection it extends to the weak, 
which they are bound to accept, and hence the power 
of the state does not essentially differ from the power of 
property founded upon private right. Thus sovereignty is 
the result of relations of power expressed in innumerable 
contracts, the consequences of Divine establishment, mani- 
festing themselves in the actual state of things, and in 
its sanction by undisputed possession during a long period 
of time. 

§ 133. This series of theocratical theories, and such as 
were connected with them — in which attempts were con- 
stantly made to trace the principle of authority back to a 
source of highest and indubitable authority, by the aid of 
such secondary proofs as always chimed in with the 
characteristics of the institutions of the time in which the 
particular theory was broached — ^naturally gave rise to a 
parallel series of antagonistic theories proceeding from the 
principles of human liberty and of rational and conscious 
conduct. Whilst, therefore, in the theocratical theories 
principal stress is laid upon the ultimately simple nature 
of the individuality of the state, and upon the impossibility 
of analyzing its sovereignty, the theories embracing the 
opposite views were built mainly upon the idea of the inde- 
pendence of every single individual. Such views, indeed, 
may be traced long before they were systematized into a 
theoretical form. 

The communal republics of antiquity always derived the 
foundation and efficacy of their institutions from the 
consent of the citizens, not, indeed, theoretically with regard 
to the origin of states in general, but merely with regard 
to themselves. The memorials of Athenian and Roman 
liberty have, throughout all history, served as the most 
powerful arguments against the inherent nature of royal 
and papal power as claimed by royalty and papacy ; and, 
indeed, even according to the views of the jurists of the 
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Middle Ages, the justification of all imperial power lies in 
its having been transferred to the emperor by the people, 
by means of the Lex de Imperio, This forms the first, and, 
as it were, the historical nucleus of the theories of contract 
developed during the sixteenth century in opposition to 
the hierarchical and patrimonial doctrines. Further ele- 
ments very soon accrued to it, such as those derived from 
the facts that, in the constitutional states of the Middle 
Ages, composed, as they were, of estates, the rights 
and liberties of the different estates or orders were often 
expressed in the form of mutual compacts between them 
and the sovereign, and that the relations between the 
feudatories of a higher and lower order, as well as their 
rights and duties, were also established, formally at least, 
by contract. Hence, whilst the memorials of antiquity 
bequeathed the germs of the sovereignty of the people to 
modern times, the mediaeval institutions have left behind 
them the notion of contract as a means of enabling those 
of a lower order to secure their rights as against those of a 
higher class. Various passages in classical lore, as also in 
Holy Scripture, fed this notion. 

The contract between the citizens and the laws, men- 
tioned in Plato, — the consent of men as the foundation of all 
law put forward by numerous Greek writers, and also by 
Cicero and other Eoman writers who followed in his footsteps, 
— the Divine covenant with Noah, and afterwards with the 
Jewish people, and with several of its kings, — all tended 
to corroborate the same view. When, therefore, during 
the political commotions of the sixteenth century, a school 
of writers arose in the Monarchomachi, who, like Languet, 
Hotman, Boetie, Poynet, Buchanan, and, subsequently, 
Milton, were endeavouring to prove the limited nature 
of the kingly power and the original liberty of the people, 
it was but natural that they should have recourse to the 
idea of a contract between the king and the people as an 
equal foundation for the rights of both. No proper sys- 
tematic theory, however, was as yet framed by these 
writers, with the exception of Milton, who belongs to a later 
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period, and whose conceptions extend also fully to the 
theoretical question. To accomplish this, other elements 
were still wanting, such as the hypothesis of the state of 
nature, and the special investigation of the grounds of the 
binding power of contracts, borrowed from the Boman law. 
§ 1B4. The idea of a state of nature is also of ancient and 
mythological origin. The placing of the age of perfect 
happiness in the remotest past is connected with that 
peculiarity of the human mind, observable from the earliest 
days of mankind, which makes man imagine all that is 
ancient, and the authority of which he has acknowledged 
since his childhood and venerated in its traditions, to be 
greater and better than the present. Thus the state of 
perfect happiness was conceived and represented in the 
mythological fables as the Golden Age, when man and the 
gods came into direct contact with each other, although 
this legend was always followed by an intimation of an era 
of corruption succeeding the happy age, and preceding 
ordered human society. During that period when the 
notion of the Deity was identified with that of the absolute 
and of nature, this trite fable obtained a philosophical 
significance, and, subsequently, the condition outside 
society arising from nature was referred to by the Epi- 
cureans and by Cicero as the subject-matter of a purely 
abstract proposition, serving to fill up the logically neces- 
sary picture of the days preceding ordered human 
society. The notions falling within this sphere received, 
however, a new qualification in the Stoical conception. 
Life in conformity to nature, is, according to the Stoics, 
the aim of all who would strive towards perfection; the 
laws of nature, reflected in the human mind, became the 
rules of the law of nature ; and that individual existence 
was regarded as superlatively noble, and as free from all 
artificial trammels impairing the attainment of perfect 
wisdom and bliss, which had become independent of all 
ties binding it to any special state, and thus was not 
attached to any sphere of a lower order, but immediately 
belonged to the highest sphere connected by the natural 
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and universal bonds of general humanity. On this ground 
it was proclaimed that every man is, by nature, free and 
equal, and that moral dignity and responsibility of man 
applied strictly to the individual alone, and not to the 
citizen as such ; and these propositions were accepted as 
fundamental doctrines of applied philosophy. ». The 
hypothesis of the state of nature obtained, however, a 
practical value only later, after it had undergone a trans- 
formation with the help of Christian theology, and been 
identified with the human condition before and after the 
state of original sin, according to which it represented, in 
a heightened degree, either the condition of well-being or 
that of predominating evil. Hence the writers who en- 
deavoured to vindicate the Church, derived the origin of 
the state from the latter condition, whilst those who 
advocated the independent equality of the state, amongst 
whom we must also count the patrimonial writers, derived 
it from the former condition of mankind. 

This assumption of the twofold state of nature, one 
imperfect and replete with ills, and the other contented and 
happy, occurs also in the writers on the theory of contract, 
who are disposed to take either the dismal or the cheerful 
view, according as they either occupy the standpoint of 
absolutism, or, at all events, that of the overwhelming im- 
portance of the sovereign power, or as they assumed the 
task of vindicating the supremacy of the people. The 
ready reception of either of these views was, however, 
influenced also by other circumstances. 

During the sixteenth and seventeenth centuries, after 
the discovery of new- quarters of the globe, the unfavour- 
able impressions were still vivid in the minds of those 
who had contemplated the weakness, the cruelty and the 
misery of the savages, as exhibited to the eyes of the 
cultured Europeans who had without any great effort 
reduced them to subjection. An eager desire prevailed to 
remain in harmony with theological conceptions, and with 
the traditions contained in Scripture, and to prove the 
corruption of human nature. But with the approach of 
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the eighteenth century, and during its further course, faitli 
in the original goodness of human nature gained more and 
more ground, heing additionally kept alive by a disposition 
to contradict biblical traditions, and by a belief which 
obtained, owing to the highly - coloured accounts of 
travellers, in the happiness of the inhabitants of the isles 
of the South Sea, who were supposed to have been dis- 
covered in a state of nature. 

§ 135. The essential features, however, of any conception 
of the state of nature, features which are also common 
to every explanation of the origin of the state based upon 
the state of nature, consist in this, that the individuals in 
a condition of nature were always imagined as independent, 
free, and not connected by any tie with each other except 
that of blood, but yet were invariably invested with the 
same mental qualities which individuals i^ossess as a 
heritage of historical development. It was reserved for the 
psychological and genetical methods to point out the con- 
tradiction contained in this last proposition, but these 
methods could not begin to assert themselves until the 
early part of the nineteenth century. It was owing to this, 
that it struck no one as being strange, that the transition 
from the state of nature to that of society was accounted 
for by a mere contractual agreement; although the theory 
of contract, so called in, was indeed itself but of very late 
growth in the development of the Eoman law. 

The notion of the naturalis ohligatio and its contrast with 
the civilis obligatio were interpreted and generalized in a 
manner altogether out of keeping with the meaning of 
these terms in the Eoman law, but were connected with 
the doctrines about the vestimenta pacti of the commen- 
tators and of the canonists, with whom at last every 
''pactum nvdum '' was considered a contract, in consequence 
of the element of '^ fides " involved in it. The essence of the 
whole doctrine of contracts was reduced to this, that agree- 
.ment by contract was the only means by which the will of 
independent individuals possessing equal rights could be 
mutually subjected to each other, or one person's will 
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subordinated to that of another, and was the only condition 
upon which it could be conceived that individuals — dis- 
regarding all reference to any superhuman or human 
power — might be brought under a common rule which, 
without being based upon fraud or violence, should be 
recognized as perfectly rightful. 

The theory of contract, upon this basis, and following 
this current of thought, is first met with in the works of 
three writers at the end of the sixteenth century and at the 
beginning of the seventeenth. 

Mariana, in his work entitled ^' De Rege, et Regk 
Institutione,'' after dwelling in detail upon the state of 
nature as well as upon the evils which had sprung from 
the increase of mankind, states it as a fact ^' that, pressed 
by those who were more powerful, men entered into a social 
bond, and began to look about them for some man, con- 
spicuous for justice and honesty, under whose protection 
they might hinder internal and external injustice, and 
might, by the establishment of equity, tie down with an 
even law the highest as well as the lowest, and, through 
them, those of the middle class. From this arose for the 
first time city communities and the regal majesty, which, in 
olden times, could not be obtained through riches and 
bribing, but only by self-restraint, innocence, and virtue. 
Hence arose, from the recognition of the necessity of many 
things and from the consciousness of infirmity, human 
rights, by which we are men, and civil society/' Mariana, 
however, neither states his theory in a cogent and legal 
form, nor does he deduce from it any other consequences 
except those referring to the subordination of the state to 
the church, and those justifying the right of revolution and 
of tyrannicide. This last circumstance, especially owing 
to the connection which the order he, as well as his work, 
belonged to, may have had with the murders of William of 
Orange, of Henry HI., and of Henry IV. of France, and 
with the attempts at murder aimed against Queen Elizabeth 
and King James, cast such a cloud over his work, that its 
further literary influence was out of question. 
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Hooker, in the first book of his " Ecclesiastical Polity," "^ 

sets also forth * * how nature finds out such laws of government 
as serve to direct even nature depraved to a right end. All 
men desire to lead in this world a happy life ; that life is 
led most happily wherein all virtue is exercised without 
impediment or let. But in the world there has been 
always much wickedness, much misery. To take away all 
such mutual grievance, injuries and wrongs, there was no 
way but only by growing into composition and agreement 
among themselves, by ordaining some kind of government 
public, and by yielding themselves subject thereto ; that 
unto whom they granted authority to rule or govern, by 
them the peace, tranquillity, and happy estate of the rest 
might be procured. Men always knew that when force and 
injury was offered they might be defenders of themselves. 
They knew that, however men may seek their own com- 
modity, yet if this were done with injury unto others it 
was not to be suffered, but by all men, and by all good 
means, to be withstood. Finally, they knew that no man 
might in reason take upon him to determine his own right, 
and according to his own determination proceed in main- 
tenance thereof ; inasmuch as every man is towards him- 
self and them he greatly affectetb, partial ; and therefore 
that strifes and troubles would be endless, except they gave 
their common consent all to be ordered by some whom 
they should agree upon. Without which consent there 
were no reason that one man should take upon him to be 
lord or judge over another ; because although, according to 
the opinion of some very great and judicious men, there is 
a kind of natural right in the noble, wise, and virtuous to 
govern them which are of a servile disposition, neverthe- 
less, for manifestation of this their right, and man's more 
peaceable contentment on both sides, the consent of them 
who are to be governed seems necessary." But neither 
was Hooker's book destined to exert any general influence 
in Europe, owing to its late publication, to its being written 
in English, and to its referring more especially to the con- 
stitution of the Church of England. 

17 
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Jf quite a different importance was the in- 
yerted by the work of Grotius, the third of the 
^ntioned above, in which also the state of nature 
/ taken from the traditions of theology ; but con- 
ppears at the same time as forming the only foun- 
, of society to be reasonably conceived. Thus he says : 
'* Since it is the law of nature that man should stand to 
contracts (for indeed some mode of obligation was necessary, 
and a different natural mode cannot, in reality, be imagined 
at all), it is from this very source that civil laws sprang. 
For, those who joined some community or subjected them- 
selves to one man or a greater number of men, either 
expressly promised, or, in the nature of the case, must be 
conceived as having silently agreed, to follow that which 
has been established by the greater part of the community, 
or by those into whose hands power was placed." He then 
proceeds as follows : " Human nature itself, which urges 
us, even if we lack nothing, to seek mutual association, is 
the mother of the law of nature; the obligation arising 
from conviction, which derives its force from the law of 
nature, is, again, the mother of positive law, and accordingly 
nature may be said to be, in a manner, the grandmother 
of this (civil) law." In another passage he says: "But 
the law of nature is joined by utility, which serves as an 
occasion for the civil law," and adds, later on, *' not the 
utility with reference to single communities, but with 
regard to the universal community, nor considerations of 
present advantage, but of the advantage of the future 
generations and of all time to come." 

As may be seen from these quotations, the theory of 
Grotius concerning the origin of the state and of law is 
but Cicero's, in a somewhat more precise form, a remark 
which applies also to his mode of determining the notion 
of the state, which, too, leans upon that of Cicero. He is 
thus an eclectic ; sociality, as a fundamental attribute of 
human nature, serves him as a point of departure ; a pro- 
position which had been accepted, in fact, ever since 
Aristotle's expression, that man is a " fwoi/ iroXcTiKov,*' by 
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Cicero and every writer throughout the Middle Ages ; yet 
with this difference : whilst the mediaBval writers con- 
nect this social quality of man with Divine purpose, it 
figures with Grotius as a final and fundamental fact. What 
is said by him with regard to considerations of utility 
fostering, in a secondary way, sociability, is mentioned also 
by Cicero, and the only thing which is peculiar to Grotius 
is, that obligation by contract is represented by him em- 
phatically as being the only possible obligation which 
affords an exclusive explanation of the transition from the 
natural condition to the civil state, and hence of the 
original formation of the state. It was not, however, to 
these varying shades of thought that the work of Grotins 
owed its fame and the importance it obtained. It is rather 
the theory of the formation of the state, as advanced by 
him, which was indebted for its significance to the fact, 
that it served as an introduction to a complete theoretical 
and, practical system which, not only from a scientific, but 
from a practical point of view also, gave an entirely new 
effect to international law, and developed and applied the 
theory of law and of the state in matters of such immediate 
and general interest, that it was thereby enabled to occupy 
a place amongst the agencies of universal civilization. 
This accounts for the fact, that subsequent schools endea- 
voured to connect their own theories with Grotius' theory 
of sociality, in order to lend to their reflections some of 
the lustre surrounding his great individuality. And all the 
more so, because Grotius, although he gave prominence to 
the propositions of the theory of contract with regard to 
the foundation of the state, did not himself deduce therefrom 
the political consequences in detail, and thus his followers 
were enabled to justify their labours in the same field upon 
the ground of perfecting and improving upon the work of 
their illustrious predecessor. 

§ 137. The same task, however, had already been accom- 
plished by Hobbes quite independently of Grotius. In his 
works entitled " De Give " or " The Philosophical Elements 
of a true Citizen " and " Leviathan, sive de materia, forma et 
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potestate civitatis,** or " The matter, form, and power of a 
Commxmwealth, ecclesiastical and civil,'* he derJYftfl all the 
doctrines of puhlic law from the phenomena of human 
^ature, upon the ground of the assumption of an original 
^social eontract. He starts from the proposition of the 
equality of men, which he regards, not as a result of theo- 
retical reasoning, but as derived from immediate ex- 
perience, since, to use his own words, " when all is reckoned 
together, the difference between man and man is not so 
considerable, as that one man can thereupon claim to him- 
self any benefit to which another may not pretend as well 
as he. For . . . the weakest has strength enough to kiU 
the strongest. . . . And as to the faculties of mind . . . 
I find yet a greater equality amongst men as that of 
strength. For prudence is but experience, which equal 
time equally bestows on all men in those things they equally 
apply themselves to." From equality proceeds mutual 
diffidence, because " two men desire the same thing, which 
nevertheless they cannot both enjoy." From diffidence, 
again, arises war, the condition of the possibility of mutual 
hostilities, as/ ''in the nature of man we find three prin- 
cipal causes of quarrel. First, competition ; secondly, 
diffidence ; thirdly, glory." ' The inconveniences of such a 
condition of war are numberless, for man is forced to rely 
upon himself as against his hosts of enemies, who leave 
him neither time nor occasion to properly attend to his 
wants. That such is the condition in a state of nature is 
proved by the precautions men take for their own safety, 
even in times of peace, and is further proved by the evils 
springing from it in the case of savage peoples, and those 
minor ills, but yet exceeding injuries, which arise firom 
wars between nations. In this condition of war " of every 
man against every man," there is neither justice norinjustice, 
which " are qualities which relate to men in society, not in 
solitude." Hence, in a state of nature, the right of nature 
alone prevails, which " is the liberty each man has to use 
his own power, as he will himself, for the preservation of 
his own nature, that is to say, of his own life." Naturally 
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every man has a right to everything, but to enjoy such a 
right he must have peace. Therefore the first and funda- 
mental law of nature is "that every man ought to endea- 
vour peace, as far as he has hope of obtaining it; and, when 
be cannot obtain it, that he may seek and use all helps and 
advantages of war." From this fundamental law is de- 
rived the second law of nature, to the effect that ** a man 
^ . . may be contented with so much liberty against other 
men as he would allow other men against himself." This 
may be done either by renouncing a right or by transferring 
a right, which practically, as regards man, amounts to 
precisely the same thing. The mutual conferring of right 
is called contract, and may be either express or drawn by 
inference from signs. The contract is completed when it 
has been performed ; and it is incomplete, if a covenant be 
made wherein neither of the parties perform presently, but 
trust one another. In the condition of mere nature such a 
covenant, upon any reasonable suspicion, is void. But ^f 
there be a common power ^et over both, with fight and 
force sufficient to compel performance, it is not void ; only, 
however, with regard to man, for no covenants can be 
made with beasts, nor is it possible to make any covenants 
with God, without special revelation. Covenants extorted 
by:. fear, are valid, and, in the condition of mere nature, 
. obligatory, for they are made to escape from a greater evil, 
and hence there is no reason for their invalidity. A man's 
covenant not to defend himself is in all cases void, for he 
thereby deprives himself of the only advantage which 
enters into a man's covenant. For the same reason no 
one can be obliged to accuse himself,, and a covenant to 
accuse himself without assurance of pardon is likewise 
invalid. " From that law of nature by which we are ob- 
liged to transfer to another, such rights, as being retained, 
hinder the peace of mankind," follows the third law of 
nature^ namely, (^' that men perform their covenants made, 
. . . ai^d in this law consisteth the fountain and original of 
justice."; From this law sprinjg the several other, laws of 
nature, such as, fourth, that of gratitude ; fifth, that of 
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mutual accommodation or complaisance ; sixth, that of 
facility to pardon ; seventh, that in revenges men respect 
only the future good; eighth, that against contumely; 
ninth, that every man acknowledge another for his equal 
by nature ; tenth, that no man require to reserve to him- 
self any right, which he is not content that it should be 
reserved to every one of the rest ; eleventh, that of equity ; 
twelfth, that of equal use of things common ; thirteenth, 
that of acquiescence in determination by lot as to things 
which can be neither divided nor enjoyed in common ; 
fourteenth, that of primogeniture and first seizure; 
fifteenth, that of the inviolability of the mediators of 
geace; sixteenth, that of submission to arbitrament; 
seventeenth, that no man be his own judge ; eighteenth, 
that no man be judge that has in him a natural cause 
of^rtiality ; and, nineteenth, that of the credibility of the 
witnesses ; and the universal standard common to all these 
laws is comprised in these words : " Do not that to another, 
which thou wouldest not have done to thyself." ; These laws 
oblige the conscience always, but are obligatory in effect, 
then only, when there is security of mutual observation of 
the law. This security is afforded by the commonwealth, 
which is defined as " one person, of whose acts a great 
multitude, by mutual covenants one with another, have 
made themselves every one the author, to the end he may 
use the strength and means of them all, as he shall think 
expedient for their peace and common defence.'*) This one 
person, which may consist of one man, or an assembly of 
men, thus arises by way of covenant, and he is, as a con- 
sequence, absolute, unchangeable, and free from restraint, 
for otherwise he would be unequal to his task. This free- 
dom from restraint is subsequently explained by Hobbes, 
and extended by him even to the freedom of thought and 
religion. Only in one instance does he allow it to be 
abridged, namely, that the commonwealth can compel no 
one to serve as a soldier; for, in that case, it would claim 
the risk of those very benefits of life, for the protection of 
which the original social contract was entered into. 
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It is obvious that, starting from human self-consciousness 
and liberty, the foundation of the state cannot be more 
tboroughly accounted for. In picturing the condition of 
nature, JSobbes exhausts all that can be said with reference 
to considerations of utility and expediency ; and, indeed, as 
regards these doctrines of the theory, they, properly speak- 
ing, vary from those of Grotius and of the earlier writers 
but in their particularizing, and in the strictness of their 
logical sequence, except in one point ; for with Grotius the 
endeavour to associate is made, especially by the inter- 
pretation of later writers, to embrace such movements of 
human nature also, as are not rational, but instinctive. We 
find besides in Hobbes, for the first time, a conception and 
enumeration of the laws of nature, clear and definite in 
meaning. 

In case the theory of contract be accepted, the only 
doubts that may, nevertheless, arise as to its conception by 
Hobbes refer to the form in which it presents itself with 
him, and according to which he looks upon the necessity of 
security as absolute, and consequently upon the abdication 
of his liberty by the individual as also unconditional, and 
strictly identifies the state with the sovereign power of the 
state, and the latter, again, with the person or persons 
embodying the sovereign power of the state. 

§ 138. The onslaughts which were almost immediately 
directed against the theory of Hobbes did not proceed, 
however, upon these grounds alone. The whole patri- 
monial school rebelled against his conception of the state 
of nature, as being replete with evils ; his theory of justice 
and injustice being relative and positive, incurred also the 
displeasure of those philosophers of the seventeenth century 
who stood upon metaphysical ground. The extension of 
the state to the province of religion summoned into the 
lists against these views the Church, on the one hand, an d 
those who advocated the liberty of thought, on the other. 
Finally, the doctrine of the absoluteness of the sovereign 
power, identified with the ruler, offended the susceptibilities 
of aU those who clung to constitutional government and 
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liberty. Nevertheless — or, perhaps, for the very reason 
that he called forth such general hostility, and because he 
had advanced the disputed questions in such a sharply 
defined form — the theory of Hobbes had the ejBfect of 
rousing into renewed activity the cultivation of public law, 
and its traces, in one point or another, can be met with in 
all subsequent theories, although its results were denied. 

This may be remarked already in Milton, for although 
he makes no mention of Hobbes, and wrote his pamphlet 
in defence of the measures of the Commonwealth from a 
direct and practical point of view, yet he does not cease to 
insist that, in establishing the sovereign power through 
contract, men desired only to secure their liberty and rights, 
and transferred the sovereign power as a trust merely, 
which was not irrevocable, but might be taken back 
from a bad government, and the latter even called to 
account ; and that, pre-eminently, the freedom of opinion 
and of religion did not fall within the province of the civil 
power. 

Spinoza, whose theory is frequently ranged under one 
head with that of Hobbes, exerts himself also to maintain, 
above all things, the proposition last mentioned. The in- 
violability of freedom of thought forms the leading idea of 
his " Tractatus Theologico — politicus,** and the same prin- 
ciple is again prominently referred to in his " Tractatus 
Politicus," the object of which was to deduce from the con- 
ditions of human nature the laws governing communities. 
The premises from which Spinoza proceeded are almost the 
same as those of Hobbes, except that the former connects 
the power of the law of nature with that pantheistic con- 
ception of nature itself which is peculiar to him. According 
to his theory, the law of nature consists of those rules of 
the nature of every individual, by which we conceive of any 
^given individual as naturally definite with regard to a cer- 
tain mode of existence and activity. Hence every one has 
a right to everything which he has the capacity and power 
to obtain, for which reason the laws of instinct alone 
determine the rights of men under the rule of nature. 
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This also gives an unrestrained eourso to every passion, to 
hostility, and to collision. It is not always in man's power in 
this condition to live according to his reason, which merely 
strives after the advantage and maintenance of man, but 
he is governed by necessity. Hence, springing from the 
hope. of greater good, and the fear of greater evil, arises 
the association of men by contract ; which, again, derives 
the reason of its validity from the benefits conferred by it. 
And, since man is freer, the more he follows his reason — a 
thought taken by Spinoza from the doctrines of the 
scholastico-theological school — liberty and self-preservation 
thus going hand in hand, and since he enjoys a greater 
measure of security in proportion as he combines with 
others, and obtain s moxe rights and a greater amount of 
Jihert.y the closer this union is, it follows, that the formation 
of the state by contract, and the rigorous observation of 
the latter, do not come into confli ct with the law of nature. 
But no nne» jon the other hand, confers jupgn, the sovereign 
power- all his rights^ and the full measure of his strength, 
and it therefore becomes necessary that the latter should 
be limited in its power, and that its sphere should be con- 
^ned to those things wherein the sovereign power is ablejo 
assert Tta will,, and not extended to matters, such as free- 
dom, of thought, in which it cannot compel obedience. It 
is evident, that this theory is one of contract^ only to the 
€xteat_QLcjontract being.the reasonable form of association, 
and that Spinoza's theory does not, in general, aim so much 
at giving an account of the origin of the state, as at 
-explaining the phenomena of the state in the spirit of his 
pantheistic system of philosophy. 

§ 139. The theory of contract, in reference to the origin 
jOtiha-fitate, qnlylreally became popular by that matter of 
fact view of it which was presented by Pufendorf. He, 
with regard to the condition of nature, attempts to reconcile 
the explanaitionfr-of the propositions of JSrbtius with the 
reasoning of Hobbes, for although he does not look upon 
that^ condition as a state of war, but as one in which the 
law of love prevails, yet he considers the peace afforded 
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thereby to be very slend er and uncertain, and full of J he 
anxiety of strifes. and ills that may arise. from envy and 
hatre d. To avoid this condition of things, the ,.gtaiB is 
esiahlished by the aid of two contracts and an ijatermediate 
resolution. The first and necessarily unanimous contract 
refers_tQ-thaJiniQnj and is followed by the majority resolving 
upon a form-of government^ whilst the fact of t he establish- 
jaent of the state is accomplished by the second contract , 
relating to the actual, gulyection under the state. 

The theory of r.o^^^^^fi^fr remained u nchange d in this form 
5^1 Thomasius and his followers, and became a sort of 
official and generally-recognized doctrine of the school of 
the law of reason. Wolf returned to the simpler form of 
the theory, according to which the totality of men presents 
atself as the people, and the contract forming the state is 
not entered into by the individuals with each other, but_hy_ 
thejn. with their whole sum-total; for. which reason the 
...soyecfiigaty, after the state is thus established by contract, 
stilljbfilongg^ of right to the people as such. 

§ 140. The treatises of Locke concerning civil govern- 
ment, in the second essay of which he treats of the origin of 
political societies, gave a much more decided turn to the 
theory of the origin of the state with^egard to the doctrine 
of contract, and the development of the ideas connected 
with it, as also with regard to political life. Locke also 
starts with the state of nature as his first hypothesis, and 
he argues with great discrimination in favour of its being . 
in reality actually and continually applicable, by observing, 
with reference to the objection of the lack of its traces in 
history, that history can remember it as little as it can the 
infancy of mankind. He adduces proofs for this statement 
from instances drawn from Borne and Venice, and from the 
examples of the Greek colonies and savage peoples, and 
by further observing that, as regards different persons, their 
entering society does not happen at the same time, but that 
they become, each separately in their turn, members of 
society as they grow maturer in age. 

The law of this state of nature is the law of nature, or 
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of reason, which teaches every man that, since all men are 
equal and independent, no one should he injured by another 
in his life, health, liberty and property. Its security consists 
in this, that the enforcing of the law of nature rests in 
the hands of each particular individual, and that thus 
everybody is the possessor of judicial and executive power. 
The condition of nature is not identical with that of war, 
but the latter may very easily arise from it, and the avoiding 
of this is a great reason why men should leave the condition 
of nature and enter society, where every member is no 
longer his own judge, but the community becomes the fixed, 
permanent, and impartial judge, and the common judge of 
all, in conformity with rules equal with regard to every- 
body. The protection of property forms especially an object 
of uniting into a state, for without it the maintenance of 
peace would be impossible, the state of nature being in this 
very respect most defective in affording such protection. 
Whenever then, the mass of men, by the consent of every. 

^man, formed the community — another contract not being 
at all necessary to establish the state — it formed at the 
same time the community into a body possessing the power 
to act as one body, which jneans nothing else but the rule 
of the majority. For every body moves in the direction in 
which it is carried by a greater force, and the agreement of 
|the majority is the greater force in this body. 

Accordingly, every one, in agreeing with others to form 
a state under a common government, assumes the obliga- 
tion towar.dsjGvery_other member of that society to accept 

"TEe^ determination of the majority, and to recognize it as 
final. And although men, in becoming members of the 
state, yield up the equality, liberty, and executive power 
which belongs to them in a state of nature, and place them 
into the hands of society, to the end that they shall be used 
for the good of that society, yet as this is done by every one 
with the intent of better guarding himself, his liberty, and 
his property, the society or state formed by men can never 
extend further than the common weal. Hence, whoever 
is invested with the sovereign power of the state is bound 
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to rule in accordance with fixed and permanent laws, which 
being declared and known to the people, must be adminis- 
tered through an impartial and upright judiciary ; and is 
not permitted to employ the power of the community within 
the state except for the purpose of executing the law, and, 
without the state, merely to punish injuries done to it, or 
to defend it against foreign attacks. The rule of such a 
one over the lives and fortunes of the members of the 
people cannot therefore be absolute and arbitrary. Locke's 
theory may therefore be distinguished from Hobbes' theory 
of unlimited insurance, by being styled the theory of limited 
insurance. Its logical defect is the same which character- 
ises. Hobbes' theory — without now adverting to the assump- 
tions of the doctrines of the state of nature and of contract 
which were common to both — although it led to opposite 
results. Jjocke, |lso, identifies the sovereign power with 
its depository, the ruler, and, finding it reasonable that the 
jiower. of ._tho latter should be limited, looks upon the 
soyeEfiign pow^7 itself as limited, and thoa confounds the 
limi ts, of the right of the supreme power with the con- 
ations of the expediency of asserting it. The popularity 
of Locke's theory did not, however, suffer from this circum- 
stance ; his work was held in veneration by posterity as 
justifying the revolution of 1688 in England, and his 
doctrines were highly esteemed as explanatory of the priQ- 
ciples of British constitutional liberty. 

§ 141. The theory of contract was formed by Wolf and 
Locke so as to correspond with the influence^ tEe pe ople 
then actually asserted in jju blic a ffairs, with the self- 
consciousness the people really developed with regard to 
public aims, and with the measure of liberty, embodied in 
the institutions, which had been attained. With Eousseau, 
however, who belonged to a later generation, we find the 
theory already going beyond the practical reception of its 
theoretical inferences, and formulating its own claims ta 
be realized. In his "Discours de I'Origine de Tlnegalite 
parmi les Hommes," Eousseau had set forth that the state 
of nature, in which, according to him, man was not 
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conscious of his misery, and in which the conditions of his 
bodily and mental health had not yet been warped, is, in 
relation to man, that of happiness, and that all his greater 
illajbave sprung from culture. In his work on the ** Social 
Contract," he no longer rigidly adhered to this proposition, 
but it greatly contributed, nevertheless, to rouse the fervent 
aspirations prevailing in that age towards a return to tho 
simplicity of nature, and towards the discovery of a system 
of^ laws under which it would be possible to secure the ad- 
yantages of the supposed state of nature. From this point 
of view the investigation of the origin of the state pre- 
sented the following question : — " How to discover such a 
form of social union, as would defend and protect with the 
common power of the whole the persons and rights of every 
individual united within it, and by means of which every 
one, after having united with the others, might still obey 
but himself, and remain just as free as he had been before 
uniting with the others.'* 

The answer to this question is to the effect, that this can 
be accomplished by a contract, whereby every one of those 
who unite, parts with all his rights for the benefit of the 
whole community, and thus, every one obtaining the same 
rights over others as he transferred to them as regards 
himself, has an equivalent for the thing he lost, and has, 
over and above, the strength of the whole to protect that 
which he has. 

The BOciaL, contract, therefore, consists in this^ that^ 
every one enlists his person and all his strength in the 
service of the community under the supreme direction of 
the genera l publi c_wiU^ and enters into the body of ^e 
whole as its inseparable component element. From this 
social contract arj ses th e sovereign power, or the sum of 
the whole, in which every one has, so to say, covenanted with 
himself, and is therefore bound in two directions, namely, 
as a member of the sovereign power with^egard to the 
particular individuals, and as a member of the state with 
regard to the aoverfil gii po wer. But the sovereign power, 
as such, cannot, under any circumstances, be bound with 
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i^ard to any one. Hence it follows that the sovereign 
^wer, being compoBed of individuals merely who are its 
comgonenL- parts, neither has* nor .can have, an interest 
^jatagouifitic . io- ih^irg,. for it is impossible thai j...body 
should wish te -iBJ«r^ its members, and thus the supreme 
power, by the mere fact of its existence, is always that 
which it should be. On the other hand, again, the in- 
dividual may have his private and distinct interest, but he 
is bound to surrender it, or he may, otherwise, be com- 
pelled to do so ; for the general public will is always direct, 
and aims at the public interest. This, however, presup- 
poses that it is, in fact, the general public will, and not 
simply the will of everybody. The difference between the 
two notions consists in this, that the general public will 
arises directly from the sum of the particular will of each 
individual in such a manner, that those slight differences 
which present themselves more or less in the different 
individual will of each, balance and neutralize each other, 
and thus that which remains is the general public will 
clearly and indubitably relating to the public interest; 
whereas the will of everybody, on the contrary, frequently 
arises from the adding up of the will already previously 
formed by the individuals as united in distinct groups or 
societies founded upon some special interest, and manifest- 
ing itself through them, and as presenting fewer groups of 
will, consequently exhibits fewer differences and is less 
general — producing a result thus differing from the public 
will. The general public will, therefore, is co-extensive with 
the whole formed directly out of the individuals, and is the 
only sovereign power and ruler. The contract calling the 
general public will into existence is the .only^true contract 
in society ; for the establishment of the government, of the 
organ of the supreme power, is not a bipartite compact, 
but is accomplished by a simple commission revocable at 
pleasure, and the rights of the state and of the whole 
belong, consequently, in no wise to the government. 

§ 142. The contradictions which characterize the 
theory contained in the "Contrat Social** are rendered 
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apparent, in thus presenting its propositions in all their 
nakedness, and bared of theii- rhetorical flowers and 
Bonsseau's passionate appeals. We are, first of all, 
struck by the two senses, antagonistic each to the other, 
in which the notion of liberty is presented. Liberty 
denotes man's independence of others, when mentioned 
with reference to the condition of nature, but liberty 
when spoken of with reference to the state, has a 
widely different and a restricted signification, merely that 
of the right of man — considered as a participator in the 
supreme power —to the small fragment of power over 
others which falls to his share in consequence of his 
having a part in the public will, whilst he has lost all 
power over himself, his individuality becoming in every 
respect merged in, and subjected to, the public common 
power. Hence it was that when the theory of Bousseau 
was, during the French revolution, in all its rigour applied 
m the doctrines of the_ Jacobins, it led to the most intoler- 
ant state-flfiHpnHfiTnj the currents of which might indeed be 
changed by the continual revolutions, but which, in itself, 
remained stern and uncompromising. For, although the 
supreme power was looked upon as revocable at any 
foment, and those who administered were regar ded only 
as provisional instrnments, yet, as long as the sovereign 
power itself was invested with the attributes of unity, 
Jndivisihility, and infallibility, and presented itflfill_as_ the 
expression of- the unanimous opinion of the society, every 
deviation from its views, every opposition to its ideas, mu st 
have necessarily appeared, as an attack upon the foun da- 
tions of society and as the greatest wickedness. Liberty, 
on the one Band, is considered as inalienable, and the 
social order, on the other, as a sacred right upon which 
every other right is founded. 

The occasion of the social contract is given prominence 
to, as being one upon which justice replaces instinct in 
man, in that it gives to his actions a moral character they 
previously lacked, and which snatched man from his dumb, 
limited and brutish condition, and made him a rational and 
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human being, who, in exchange for that mere instincty 
under the sway of which to act is slavery, obtained civil 
liberty, property, and moral freedom. And yet the same 
theory conceives the individuals who were, upon that very 
occasion of uniting, in a condition of nature, as being per- 
fectly self-conscious, and as freely keeping before their eyes 
their rational interests. 

History in this case, too, has proved that the practical 
and immediate effect and importance of ideas does not 
depend upon their truth ; at least, not upon the sense in 
which they were conceived as truths by their authors and 
propagators, but upon their aptitude for being able to 
express, not merely conclusions of individual reason, but, 
wants felt by some large groups of men. The doctrine of 
the sovereignty of the people was that, which rendered the 
theory of Eousseau attractive, not because it had been 
satisfactorily proved, but because he replaced the notion of 
the state, a notion which had well-nigh merged into that 
of the ruler, by the notion of the nation, and insisted 
upon the absoluteness of the aim of the state, as being the 
public aim ; whilst the lack of logic in his doctrine was 
made up for by the pleasing nature of his reasoning. 

§ 143. It was, therefore, natural that, when the theory 
of contract was again investigated by Kant from a purely 
scientific point of view, its practical and positive elements, 
the historical improbability and logical incongruity of 
which was undeniable, were put aside. Kant , having. made 
his point of departure the hypothesis of men, all eqjiaUy 
self-conscious and free, obeying law they, had themselvfiB 
made, — law in which practical reason asserted . itself, 
— did not inquire into the question as to h^57 in re ality 
the state originated, but only how its origin waa to.ha. 
rationally e(Hiceived, starting from these premises. In 
this connection he says : , ** The original contract, as 
uniting every particular and private will existing in the 
people into one common and public will (for the purpose 
of rightful legislation) need not by any means be pos- 
tulated as a necessary fact (nay, it is impossible as such). 
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For should we, for the purpose of considering ourselves 
bound by any existing civil constitution, have to prove 
from history, before all else, that a people into whose 
rights and obligations we have stepped as their descen- 
dants, had at one time really performed such an act, and 
had left us, either orally or in writing, a tradition or 
document to that effect? This, however, is but a mere 
idea of the reason, possessing nevertheless an indubitable 
(practical) reahty in this respect, that it obliges every 
legislator to enact his laws in such a manner as they 
might have originated in the united will of the people, and 
to look upon every citizen as if he had concurred in this 
will by his vote. For this is the touchstone of the right- 
fulness of every law/) The^original contract itself is defined 
by him in the following manner. ^*' The act by which a 
people forms itself into a state, or rather, properly speak- 
ing, the mere idea of the act, by means of which alone its 
legality can be conceived, is the social contract, according 
to which people collectively and singly give up their 
external liberty, to resume it at once as members of 
a common being, namely, of the people regarded in the 
light of the state. Nor can it be contended that 
man, belonging to a state, has sacrificed a part of his 
inherent external liberty for a certain purpose, but only 
that he has completely divested himself of his savage, law- 
less liberty in order to find his liberty again unimpaired in 
a legal dependence, that is, in a condition of law, since 
that dependence springs from his own proper legislative 
will."; 

Here we find the original social contract already rejpre- 
sented merely as being indispensable to that ideal con- 
ditionj which serves strictly as a standard for theoretical 
explanation and practical application ; and it becomes an 
aEstraicfr -n otion to such a degree, that it eliminates from 
the notion of man and from that of the state everything 
that can possibly be concrete or of historical reference, 
and is_de^iveiixif all claim to experimental reality. Be- 
yond^ this form, therefore, the theory of contract could not 

18 ■ - - - 
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develop. _Thi8, however, is also indic atedb y the tendeaCjL. 
observable already in_j)fl.rt, InlaJL tEe prefledin g theories , 
but carried out in Kant exhaustively and consistentl y, 
namely, to represent contractors the only foundation of the 
formation, and afl the pri^naj. form, of not only thejtate, 
hut of every other human institution as well, thus reducing 
to^PIltraot-^lot alone the sovereign power, but also property, 
the family, and inh o ritan e o ; since , indeed, contractus the 
qnlyxelf^.^iou by which two or more individuals, viewed in 
the light of their mere will, can be, in any way, co nnecte d. 

§ 144. It was thus inevitable that the theory of con- 
tract — which claimed, on the one hand, to shape life anew 
from a one-sided point of view and in accordance with the 
rude rigidity of a general theory, and had, on the other, 
become, in its metaphysical abstraction, shorn of all its 
palpable elements — should produce a reaction which 
showed itself, at first, accompanied by just and exhaustive 
arguments, in Burke, and, subsequently, in the German 
historical school. 

Almost simultaneously with Rousseau's dissertation con- 
cerning the origin of inequality amongst men, there 
appeared Burke's " Vindication of Natural Society " ; in 
which, in the shape of a parody on Lord Bolingbroke's 
anti-religious works, he ironically demonstrates that, if 
we accept individual reason as unconditionally para- 
mount, all religion proves untenable, and every historical 
form of government productive only of the unhappiness of 
mankind, and that thus the political institutions or any 
kind of human progress must be looked upon as absurdi- 
ties. He frequently reverts, in later years, in his speeches 
and letters, to this idea, saying that, as every society has 
developed but slowly, we can understand its spirit and 
explain its institutions only by taking into consideration 
experience and tradition. Finally, in his ** Eeflections on 
the Revolution in France," he touches upon the subject of 
the doctrine of the origin of the state, and lays down the 
points of view of historical judgment as follows : '* Society 
is indeed a contract. Subordinate contracts for objects of 
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mere occasional interest may be dissolved at pleasure, bat 
the state oaght not to be considered as nothing better than 
a partnership agreement in a trade of pepper and coffee, 
calico or tobacco, or some other such low concern, to be 
taken up for a little temporary interest, and to be dissolved 
by the fancy of the parties. It is to be looked on with 
other reverence ; because it is not a partnership in things 
subservient only to the gross animal existence of a tem- 
porary and perishable nature. It is a partnership in all 
science ; a partnership in all art ; a partnership in every 
virtue, and in all perfection. As the ends of such a part- 
nership cannot be obtained in many generations, it be- 
comes a partnership not only between those who are living, 
but between those who archiving, those who are dead, and 
those who are to be born. Each contract of each particular 
state is but a clause in the great primeval contract of 
eternal society, linking the lower with the higher natures, 
connecting the visible and invisible world, according to a 
fixed compact sanctioned by the inviolable oath which 
holds all physical and moral natures, each in their 
appointed place. This law is not subject to the will of 
those who, by an obligation above them, and infinitely 
superior, are bound to submit their will to that law. The 
municipal corporations of that universal kingdom are not 
morally at liberty at their pleasure, and on their specula- 
tions of a contingent improvement, wholly to separate and 
tear asunder the bonds of their subordinate community, 
and to dissolve it into an unsocial, uncivil, unconnected 
chaos of elementary principles. ' It is the first and supreme 
necessity only, a necessity that is not chosen, but chooses, 
a necessity paramount to deliberation, that admits no 
discussion, and demands no evidence, which alone can 
justify a resort to anarchy. This necessity is no exception 
to the rule ; because this necessity itself is a part, too, of 
that moral and physical disposition of things, to which 
man must be obedient, by consent or force; but if that 
which is only submission to necessity should be made the 
object of choice, the law is broken, nature is disobeyed, and 
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the rebellious are outlawed, cast forth and exiled, from this 
world of reason, and order, and peace, and virtue, and 
fruitful penitence, into the antagonist world of madness, 
discord, vice, confusion, and unavailing sorrow.^ 

This fundamental idea, that the joiere xjonctirrenee qf 
individual interests is just as insufficient to account for 
social co-existence, as reasoning drawn from the indiv idual 
huinan_mind is unable to explain it, occurs also in the 
doctrines of the German historical school QfJaw ~Savig ny, 
their most illustrious representative, argues that, ** if we 
inquire into the origin of the state, we must seek for it in 
the same higher necessity and in a creating force develop- 
ing outwardly from within, to which we must attribute 
the origin of law altogether, and this, in general, holds good 
not only with regard to the life of the state, but also as to 
the special form which the state assumes with any people. 
For the creation of the state is hut another mode of 
creating law, and indeed its highest^* The pfi^ple, accord- 
ing to Savigny, is the subject of tne creation of law, as an 
operating individual subject in which the law is created, 
not by every individual member, but by the spirit of the 
people, living and operating in common in the particular" 
individuals. This ^ame train of thought — ^which, in 
accounting for the origin of the state, ieeps particularly 
in view the character of the modern national state, and 
looks upon the peculiarities of the people as original and 
primeval, 'and thus capable of being explained metaphysi- 
cally only — occurs in Hegel, yet not in connection with 
the origin of the state, but its development, every pan^ 
theistic conception involving, indeed, that existence jjud^ 
development are equivalent ideasjind phenordena. 

§ 145. After the possible effect of all such elements 
contained in the theocratical, patriarchal, and patri- 
monial theories, in the theory of contract, and in the meta- 
physical and historical theories, as may be conceived singly 
as agencies of the origin of the state — as that of Divine 
authority, that of material force, that of property, hallowed 
by time, that of free agreement, that of spiritual conscious- 
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ness, running parallel with the order of the world, and 
that of tradition — had been one by one exhaustively parti- 
cularized, subsequent theories could only be eclectic, or 
might endeavour to advance on the path of organic develop- 
ment. Thus there may be observed in ^tahl a last attemp^ 
to^ combine the theological with the historical theory and 
witnHfat^ of contract. lie holds that " every sphere of 
the Human wilt is an essential factor in the foundation of 
the state, but does not found it by itself and directly. The 
state arises neither from the will of the individual nor from 
that of the people as a whole (since it owes its origin 
altogether to an unintentional act), just as little as original 
law springs from the spirit of the people. It is historical 
providence, a factor superior to human will, that directs 
the numberless deeds of innumerable people towards the 
one result, the formation of the state, and that in a certain 
manner. This again is only the Divine Spirit which 
creates and maintains states ; God, namely, according to 
the age and according to the people engrafts it on the 
hearts of men, what order to establish and what aims to 
pursue. And even if individuals and the masses, the rulers 
and those who obey, oppose this course, the power of the 
community over individuals and the power of doctrines sur- 
viving generations ensure the victory, and in whatever rela- 
tion men may stand inwardly to the Deity, its command is 
inevitably fulfilled to a greater or lesser extent with regard 
to the general external will.'* 

The theories of organic development, as advanced by 
Krause, and in connection with Krause's theory by Ahrens, 
and later by Bluntschli and Trendelenburg, endeavour to 
connect the origin of the state with the laws of social 
development, and the measure of their fitness is fur- 
nished by the extent to which they are able to disclose 
the harmony between these laws and between the pheno- 
mena of history. In proportion, therefore, as such a 
theory succeeds in more accurately distinguishing the or- 
ganization and sequence of the different fundamental prin- 
ciples of society, and of the spheres of human interest, and 
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in drawing by inquiry nearer to the particular workings 
of the institutions of community adapted within each 
of these spheres to the various degrees of assertion 
of self-consciousness, it will also embrace more elements 
of truth. Indeed, we might absolutely acknowledge 
only that theory of the origin of the state, which could 
historically elucidate the entire course of development of 
the state, and by the aid of which the general laws of 
development could be applied to all those cases in which 
states were formed at all. This, however, cannot be 
attained, and for this special reason. Societies and states 
which have as yet arisen, do not by any means exhaust the 
sphere of all possible societies and states which will cer- 
tainly be realized in the future, and, owing to this, no state 
answering the ideal could at any time be actually formed. 
Accordingly, there is no moment in the life of a state in 
which it could be asserted, that the state has reached its 
final form, and that it will never again pass through a new 
phase of development. Hence, every theory of the forma- 
tion of the state can only be of relative value. 



CHAPTER XI. 

THE AIM, THE SPHERE OF ACTION, AND THE IDEAL OP 

THE STATE. 

§ 146. Hand in hand with the question of the origin of 
the state, and how and from what cause it arose, there 
presents itself the question of its aim, and the purpose 
for which it was formed. For, from the moment that the 
state was considered to be artificially constructed, as the 
result of conscious activity, either Divine or human, the 
purpose directing that activity necessarily became a subject 
of investigation. Indeed, fitness of purpose is nothing 
more than a consideration of human interests, whether 
these are imagined to have been previously marked out 
by the Deity or to be conceived by nature, or whether 
they are drawn from the experience of mankind, and 
are developed in human consciousness. Hence, as soon 
as man looks upon himself as the centre of the world — a 
primary psychological phenomenon which, originating in 
man's primitive self-assertion and egotism, does not cease- 
to accompany the development of his consciousness, until 
he gradually learns to know that he only arrived at this 
conception by involuntarily objectizing the factors of his 
own activity, and that his existence in the world of pheno- 
mena* is but co-ordinate with all other beings, in subjection 
to the general law of causality — he seeks, in the first 
place, and in the realms of nature, the means fitted to 
design. Consequently, teleological explanation is always, 
from the first attempts at philosophizing, the principal 
foundation of every scientific exposition, until the moment 
arrives when the theory of final causes is replaced by that 
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of agencies, and the latter again by the theory of inevitable 
antecedent causes. 

The philosophy of law and civil society, therefore, em- 
braced also the aim of human communities, and especially 
the most conspicuous of all, that of the state, as being the 
most important aim ; with a view to learning its nature, 
which presented itself at once as both theological and 
metaphysical, in the theocratic and pantheistic theories of 
the origin of the state, and as derived, in the doctrines of 
contract, from human will. The determination of the aim 
of the state may be also attempted from the positive point 
view of the degree of importance attaching to the existence 
and to the operation of the state with reference to parti- 
cular human interests and to their' whole sum, thus identi- 
fying this question with the problem of the desirable extent 
of the sphere of action of the state. In case the complete 
solution of this problem is accomplished by the creation 
of a state-ideal, which appears appropriate to the just 
organism of the state, and, hence, to its internal homo- 
geneousness, and to embody the means of effecting 
the satisfaction of the collective sum of individual aims, 
the aim of the state must also present itself, at the 
same time, as the standard of the perfection of the state. 
This aim, consequently, appears as an object not only 
of curiosity with reference to the investigation of the 
secrets of the purpose embodied in the order of the world, 
but of important knowledge concerning the direction 
of human consciousness and activity. Whilst, there- 
fore, philosophy, in its earlier stages, proceeded from the 
notion of the aims, for the purpose of pointing out the 
essence, sphere, and functions of the state, the aim of the 
state at this day figures as serving to express the relation 
subsisting between the state and the individuals constituting 
its members, as well as the societies composed of the 
latter. 

§ 147. It is according to this view obvious that — inas- 
much as the state is not for the most part artificially con- 
structed, but is formed without any conscious proceeding 
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Tvith this design on the part of men — the state is self-pur- 
posed, as containing within it a proper individual will and a 
consciousness of its own^ and as heing, at the same time, 
an inevitable form of human co-existence. In whatever 
stage human community, or rather the organism of the 
society constituting its frame, may be, it cannot subsist 
without its conditions of social co-existence passing into 
consciousness, and being framed into rules to be obeyed 
and maintained within its sphere, — the law-creating 
and the law-maintaining organ being the very state. 
Everything which is unavoidably necessary, presents it- 
self upon the ground of this inevitable necessity as self- 
purposed, that is, as finding within its own being and 
existence the justification of its nature. Moreover, since 
the interests of man can only be secured by the adaptation 
of his activity to circumstances, he is bound to recognize 
as actual and absolute everything that has come into 
existence independently of him, and to take it into account 
as an element of his future conduct. In like manner 
the state is also marked by the character of rational 
necessity, and has thus its own inherent aim. As an 
embodiment of the condition regulated by law, the state is, 
therefore, the form in which every society may realize its 
central principle, that is, its vital interest, and it is thus 
the general, universal, and, as such, the unavoidable con- 
dition of every special social purpose. For this reason, 
Hegel might justly style it, the harmony and fulness of the 
moral will both subjective and objective ; Krause, the fulfil- 
ment of human community; and Ahrens, the personified 
order of life which brings into view the internal aim of 
human community as its external vocation. Since, how- 
ever, the state is never, in a concrete case, a mere law- 
creating and law-maintaining organism, nor ever presents 
itself only in its spiritual constituents, but is also at the 
same time the actual dominant society, having a concrete 
interest of its own, such absoluteness of the inherency of 
the aim in the proper nature of the state is merely formal. 
For, materially, the aim of the state is always relative, 
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that is, connected with the aim of that society which forms 
its body, and continually changes with the culture, the 
capacity for organization, and the social interest, with, 
in a word, each of the agencies of human civilization 
severally. 

The state, owing to its being also the dominant society, 
embraces, moreover, at all times in its aim the aims of all 
the subordinate societies. As such, it comprises within it 
all the inferior societies, and, in establishing its own law, 
this must be effected in such a manner — unless indeed it 
eliminates its essential component elements, whereby it 
becomes impaired in its own sphere and lessens the pos- 
sibility of satisfying its own principle — that its vital 
interests, expressed in rules of law, may also serve the 
purpose of satisfying the subordinate social interests. 
Thus, the aim of the state also unavoidably embraces with- 
in its frame the aims of the subordinate societies. This 
plenitude of its aim is, therefore, also always relative in 
point of fact ; it can attain its full measure only in a state 
corresponding with the ideal society of the highest order, 
whilst, at a lower stage, it always extends merely to the sum 
of those aims, which present themselves at a certain period 
of human development as the vital interest of human com- 
munities at that time. 

§ 148. Owing to this its twofold quality, according to 
which it is, on the one hand, absolute, and, on the other, 
connected with the aim of the society dominant for the 
time being, the aim of the state is thus inherent in the 
nature of the state, and also embraces the aims of the 
inferior societies. It may be conceived of either as 
being strictly formal, or as concrete and material, ac- 
cording as it is identified merely with a certain mode of 
operation of the state, or with a certain state of things to 
be brought about as its result. And, moreover, since the 
notion of the state can be defined either formally or 
materially, according as we look either at those of its 
attributes which spring from its function as a mere struc- 
ture, or as we make an exhaustive description of the whole 
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sum of its spiritual and corporeal contents, the assent of 
the different authors to the formal or the material con- 
ception of the aim of the state depends upon which of 
these points of view they adopt when defining the notion 
of the state. Both, indeed, are appropriate, if those of its 
functions which correspond with its permanent and abstract 
nature are conceived as being absolute elements of its aim* 
and its relativity kept in view in characterizing the concrete 
aim corresponding with its full attributes. But if, in the 
first case, the actual aim of the state or its ideal is con- 
sidered as exhausted by the formal definition, it necessarily 
remains empty and puny ; whilst if the aim of the state is 
invested with material absoluteness, and is thus extended 
over all the possible aims of all the elements of the state, 
and described as embracing the whole sum of aims of the 
activity of individual members as well as of human com- 
munities, it inevitably leads to that internal contradiction, 
which lies in the particularization of single features of a 
perfect and complete ideal, whenever the conditions of its 
formation and being are unknown. Yet, whenever the 
formal conception of the aim of the state finds its expres- 
sion in the task of creating and maintaining law, and law 
figures as the condition of external co-existence, or as the 
sum of those rules according to which, by a universal law, 
the activity of individuals living together can subsist, then 
the collective activity of the state is merely identified with 
its limiting sphere of action, and hence the aim of the state 
appears as the assertion of the smallest measure and degree 
of human co-existence. 

But since the state is an inevitable form of every society, 
it must also answer the wants of the most complete human 
community, wants which, as humanity develops, are 
every day increasing. Hence, the aim of a state of the 
highest order, that is, the ideal aim of the state, must needs 
be suitable, not only to the rendering of the smallest 
degree of co-existence possible, but, necessarily also, to 
effecting the most perfect co-operation possible. On the 
other hand, if the aim of the state be regarded as identical 
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with any mass of state functions, or rather with their 
greatest possible sum total, and if the creation and main- 
tenance of law were interpreted in such a manner, that 
men would thereby be not only prohibited from extending 
their activity beyond a certain measure and direction, but 
were compelled to intensify it — that is, that their activity 
would be supplemented by the state itself — and if the law 
were not defined simply as a limitation, as a rule directing 
conduct, but as the sum of the material conditions of 
co-existence and development, then, and in that case, the 
aim of the state, as is observed by Stahl, must not only 
consume the entire activity of the community, but the sum 
total of the individual activity of every single man as well. 
Nay, more, it even surpasses this, and seems to contain 
more than its elements really supply it with. The state, 
indeed, jcan render but a part of that force which it obtains 
from the co-operation of its citizens. Its whole power, 
when finally analyzed, springs only from the collective suni 
of the exertions of each one of its members in behalf of 
the state, nor can this be made fully available in the 
power of the state, seeing that a part of it is inevitably 
absorbed by the internal work of shaping the self-conscious- 
ness and will of the community. In the same way, the 
action of the simplest machinery, in directing and trans- 
forming the forces of labour, always results in some loss of 
power through friction. The highest degree of effectiveness 
of the state, enlisting to an equal extent the efforts of its 
citizens, furnishes the standard of the perfection of the 
state-organism, but it cannot be taken into consideration 
in determining the aim of the state. 

§ 149. Historically, however, the theories concerning 
the aim of the state were never stated in this rigid form, 
which would reduce them to their final elements, but they 
were always linked with some other abstract notions. The 
formal theories were expounded as theories of self-preserva- 
tion and of the creation and maintenance of law, whilst 
the material ones were conceived as theories of a reli- 
gious, hierarchical, or pantheistic character, as relating to 
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'moral order, to public weal, to the will of the people, and 
to utility. 

The theory of self-preservation is, properly speaking, 
that of aimlessness, and arises from the fact that the 
state was conceived as either founded strictly on external 
force, or as having been produced by the capricious opera- 
tion of natural forces. 

The state was thus placed out of all relation with the 
interests and aims of its members, whose combined efforts 
are absorbed by the work of preserving the state, with- 
out redounding to their advantage. Accordingly, the 
power of the state has, according to this view, no surplus 
force left for social purposes. This doctrine may also 
appear in connection with a theological conception, as 
in the case where the temporal power is directly venerated 
as the embodiment of Divine power, and, in this instance, 
self-preservation, as the aim of the state, manifests itself 
in the recognition of the inherent nature of the aim of the 
state and in the denial of the plenitude of its aim. 

The theory of self-preservation presents itself as the 
theory of aim peculiar to the patrimonial state, and 
in its simplest form it is always characteristic of 
those phases in the development of the state in which a 
dominant society of long standing and establishment feels 
itself threatened in its existence and position by a society 
founded on new principles and interests, and simply 
endeavours by despotic means to uphold and preserve the 
established society. It then does not recognize at all a 
wider sphere of interest, or one of a higher order than the 
actual one, where, in the dread of all progress and in the 
anxiety about the uncertain perils of the future, the evils of 
the actual condition are forgotten, or where, in the desperate 
clinging to the privileges of some ruler or of a ruling class, 
all other human interests are lost sight of. Self-preserva- 
tion naturally forms also the aim of the most primitive 
communities, which have not yet arrived at self-conscious- 
ness ; at which period, however, being necessarily devoid al- 
together of any theory, it does not assume a systematic form. 
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§ 150. Whilst, thus, the theory of the aim of self- 
preservation arises either from the negation of the interest 
supplying the society of the state with its principle, or from 
its meanest interpretation, the strict theory of the aim of 
maintaining law confines the state, in point of fact, to the 
part of acting as a mere index of the activity of the 
society. Starting from the supposition of the complete 
self-regulation of the social relations, of the indissoluble 
harmony subsisting from all eternity between the interests 
of the individual and of the community, of the perfection 
of the consciousness and will, in a word, from the supposi- 
tion of the excellence of the moral attributes of its elements, 
the individual members of the society, this theory represents 
the state, not as an operative organism, but merely as an 
organ expressing the social order. The reason for this 
conception lies in that significance ascribed to law, accord- 
ing to which it is a purely abstract rational rule, a suppo- 
sition which again originates in the idea that man is guided 
in his conduct exclusively by practical reason. Thus, the 
theory of the aim of maintaining law is entirely dissociated 
from the concrete social phenomena. Since, however, this 
kind of conception of the law is quite empty, it was re- 
placed in its practical interpretation, unconciously and 
imperceptibly, by the notion, according to which law meant 
those limits of human activity which, as a matter df 
tradition, have passed into consciousness ; being therefore 
conceived as unavoidably necessary, the idea of their 
general nature thus easily glided into the idea of their 
being of a completely abstract nature. This theory derives 
its popularity from the additional circumstance, that 
through it the idea of that state may be most easily formeii 
where law reigns supreme, that is, where all its activity 
might move merely within the sphere of general laws 
previously defined and fixed. Every society tries to accom- 
plish this during periods of protracted peace and secure 
rule, when the principle giving life to the society has 
passed into the consciousness of every one of its members, 
and shows itself in harmony with his private interest, thus 
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admitting of an especially easy identification with the 
ideal of the national state. 

§ 151. The theory of the aim of maintaining law is, 
therefore, of metaphysical origin, for it results from a 
conception of law not of a practical hut of a metaphysical 
character. The pantheistic, hierarchical, and religious 
theories of aim are also of a metaphysical nature, but they 
are the products of a rud6r stage of philosophy. Of these, 
the pantheistic theories spring from the fundamental idea, 
that the material and spiritual phenomena are parallel 
expressions of the order of the world, which may, as with 
Spinoza, be equivalents, or may, with regard to their 
essence, be merely the manifestation of the soul of the 
world, or of the universal mind, as the Stoics and Hegel hold. 
In both cases, however, consciousness and its agencies, 
together with its results, assert themselves secondarily and 
imperfectly only in the individual ; they relate, in the first 
place, to the universal mind, of which every institution, 
all community, and every community is one phenomenal 
form and stage of development, and of which the state, 
too, is thus an embodiment, regarded at times as of 
a higher, or, at others, as of a lower order. Its aim is, 
accordingly, supplied merely by its own existence, and by 
those of its concrete endeavours, which are accounted for as 
in the order of the forces of nature ; any further apprecia- 
tion or criticism of this theory from such a point of view 
must therefore be banished from the province of science. It 
is obvious that these theories can also be connected with 
such as are founded on religious assumptions, inasmuch as 
the order of nature is regarded as connected with the 
Divine Being ; in either case, however, the fundamental 
suppositions lie without the sphere of science, and thus 
their results are incommensurable with those of science. 

§ 152. Yet, whenever the question of the aim of the 
state arises, not from the point of view of ideas resulting 
from a general religious sentiment of uncertain tenor, but 
fx'om that of the doctrines of some positive religion, then 
its solution also assumes a form corresponding with these 
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doctrines. Thus, if the state presents itself as the imme- 
diate work of God, its aim, too, appears as positively and 
directly fixed by the Deity; figuring, in the case' of 
Mohamedanism, as the aim of world-conquest and of the 
propagation of the Divine word by the sword ; or, as we 
find it stated in St. Augustine, and the later patrimonial 
writers, as the aim of exalting the glory of God, either by 
the contrast afforded by its proper results, or by the 
achievement of the Divine purpose, or, again, as St. 
Thomas Aquinas and Dante have it, as the aim of estab- 
lishing more or less perfectly earthly peace all over the 
world. If, however, the state be conceived as the medium 
of a higher organism, as the instrument of the Church, 
which itself, in its turn, is of immediate Divine origin, its 
aim is, as we also find it represented by St. Augustine, 
by St. Thomas Aquinas, and in the theory of the eccle- 
siastical law, a religious, and hence a hierarchical one, 
serving the purpose of promoting ecclesiastical interests 
and objects. 

According to this view, therefore, the aim of the state 
is to prepare man, not for his existence on earth, but for 
life beyond, nor is it to be attained within the state itself, 
but beyond its sphere. The individual, too, is at the same 
time invested with an importance out of all proportion to 
that of the state, since, in comparison with life beyond, all 
that is of this world and of the state, becomes quite 
secondary and insignificant, and thus the ultimate weal of 
the individual is naturally placed above every interest of 
the state. Yet we find a distinction observed in the 
different theories relating to this matter; namely, that, 
whilst in some, as with the Protestants, the precise appre- 
ciation of the chief good of man is left to individual judg- 
ment, its determination and effectuation is, according to the 
tenets of the Eoman Catholic Church, entrusted to the 
Church itself. 

§ 153. The theory which contemplates the establishment 
and maintenance of moral order as the aim of the state is 
also akin to the ecclesiastical theory, but it is, at all 
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-events, besides, of a metaphysical character. The notion 
of moral order is rather indefinite, and may be made to 
relate to various matters, in numerous aspects. It may be 
xised as a substitute for the conceivable essence of the 
Deity, as is done by Leibnitz, Krause, and his followers ; or 
for the harmonious and just interdependence of the 
agencies of the human soul, as used by Herbart and his 
followers. It may be also employed to characterize the 
-condition answering the postulates of practical reason, 
as is done by some writers belonging to the school of Kant ; 
^nd, finally, as tantamount to the public weal, under- 
standing .thereby, however, not only that condition which 
affords full material satisfaction, but also that of possible 
moral perfection, as in Wolf, with whom, therefore, the 
highest aim of the state is identified with the highest 
aim of its members, their greatest possible perfection. In 
this most pleasing form of the latter theory of aim, more- 
over, the state is regarded as fully supplementing every 
subordinate society and all direct individual activity. 
Thus, the theory of public weal, as a theory of perfectibiUty, 
■deems the task of achieving moral perfection to be accom- 
plishable strictly through the medium of the state. It is, 
however, obvious, that to effect this satisfactorily, the 
harmonious co-operation of the individual members as of 
the subordinate societies and of the state itself is essential, 
and that, if the two former agencies of progress are entirely 
lost sight of, this will necessarily lead to the transformation 
of the sphere of action of the state into omnipotence, a 
<3onception, which finds its corresponding embodiment in 
the idea of the enlightened despotism of the past century, 
and even in the communistic idea of the omnipotence of 
the state as advanced by Owen and Cabet. Indeed, even 
if the working of the state be not conceived as a substitute 
for the co-operation of the individuals and of the subordi- 
nate societies, thus rendering this co-operation superfluous, 
but merely as supplementing it, the marking out of per- 
fectibility as the direct aim of the state, whilst the state 
itself is recognized as the judge of moral perfection, 
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must necessarily result in an unlimited extension of its 
power. 

§ 154. The theory of public weal has, however, been 
subject to other interpretations also. In its most general 
acceptance, the proposition, that the state, like every other 
human institution, should subserve public weal, cannot be 
questioned, but it is devoid of all significance in this form, 
unless it has been likewise definitely determined, how far 
the state, as such, contributes to the promotion of the 
public weal, in what relation it stands in this respect to aU 
the other institutions, and what constitutes, as to these, its 
proper and special oflBce ; and, further, in what manner 
the state can be directed to perform this its task. AU 
other theories of aim may, accordingly, be ranged under 
the theory of public weal, beginning first with the 
theory of the mere maintenance of law, by which 
the state was, as with Thomasius, conceived to be an 
institution for securing outward peace ; the theory of 
religion, if life in accordance with the disposition of God 
is imagined as being also most conducive to earthly happi- 
ness, as advanced by Paley and his school ; down to the 
socialistic and communistic doctrines in which, as with 
Saint- Simon, Fourier, Cabet, and Blanc, and even with 
some later German writers, the province of the state is 
made incidentally to embrace, in addition to the organiza- 
tion of law, that also of labour. Two theories, however, 
arose within the sphere of this general and diluted view, 
which, circumscribing the aim of the state, endeavoured to 
extricate themselves from the indefiniteness of the notion 
of the public weal ; the one, the theory of the will of the 
people, designating the modes of action to be followed 
and the organ to be employed, in order to achieve the 
public weal ; the other, the utilitarian theory, reducing the 
notion of the public weal to elements capable of being 
accurately measured. 

§ 155. The theory of the will of the people conceived 
the state as an institution by which the will of the people 
is to be realized, and also, at the same time, the interest of 
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the state as a whole asserted, since public opinion, properly 
ascertained, can only tend to the universal good of the 
community. The pivotal hypotheses upon which this doc- 
trine hinges are as follows : — The members of society 
organized into a state are imbued with the consciousness 
of all those individual interests and aims, the attainment of 
which is beneficial to them ; further, they know the aims, 
the assertion of which is desirable from the point of view of 
the community; and, finally, the means by which these 
aims can be accomplished : they have, in short, an intimate 
knowledge of the strength and organism of the state. 

These three propositions, again, are founded upon ad- 
ditional assumptions : — the first of which is, that individual 
interests are not antagonistic, for, if they were, the endea- 
vours to secure them would at once lead to collisions amongst 
men. The second, that individual interests are, in general, 
not at all, or at all events only to the slightest extent, op- 
posed to public interest, for otherwise the citizens would be 
indifferent to the assertion of public interest, and every one 
would only take care of his own interest. The third as- 
sumption is, that the citizens have a perfect insight into 
the sphere of public interest, and are capable of weighing it 
as well as its consequences. The fourth, that the citizens 
are capable of public sentiment, and ready for such self- 
sacrifice as is requisite for the full realization of the public 
interest. The fifth, that in determining the public interest, 
the interest of the highest attainable order is selected. 
Lastly, that, since the aim of the state cannot be achieved 
by a single act, but requires permanently directed efforts to 
that effect, the will of the people should also remain per- 
manent, changeless, and identical. 

All these hypotheses are diametrically opposed to the 
whole experience of history, as also to the data furnished 
by psychology, for they are all founded on a belief in the 
full and ideal development of each individual man, as well 
as of the whole of mankind. Experience, indeed, justifies 
neither the assumption that men always recognize their 
proper, actual, and ultimate interests, nor that their views 
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are not antagonistic to each other, nor that they see the 
security of their aims so far identified with the public 
interest, as to unconditionally renounce them in its favour, 
nor that they always conceive the permanent and greatest 
advantage of the community to be identical with the public 
interest. And least of all do facts correspond with the 
supposition, that the views of the members of some given 
society might remain permanent and changeless, under 
all circumstances, even with regard to the most general 
direction of conduct. But, besides these circumstances 
adverse to this theory, it has to combat another great 
difficulty, namely, to determine which of the various 
views, all of them usurping the name and title of public 
opinion, really does correspond with the will of the people, 
and the assertion of which of them forms the proper and 
just aim of the state. 

Eousseau, in this respect, attempted to furnish an answer 
-by his doctrine of the public will, in which he insisted upon 
.the complete abolition of all societies inferior to the state, 
and regarded as the real public will that resulting part of 
.the various conceptions of interest which the citizens of the 
state, supposed to possess perfect self-consciousness and 
self-control, agreed upon after comparing their views con- 
cerning the same directly amongst themselves. 

It is undeniable that this theory answers in an eminent 
degree that ideal of the national state, in which every force 
and ability of the citizens should be harmoniously de- 
veloped to the utmost extent ; and it must likewise be ad- 
mitted that no a priori security can be afforded that any 
one member or several members of society who happen to 
possess the sovereign power would be better qualified to 
recognize the proper public interest than the whole sum of 
the members. Yet, the history of social development on 
the whole justifies the prominence obtained by monarchical 
and aristocratic elements, and shows their supremacy to 
have been indispensable during certain periods, owing to 
the fact that self-consciousness, readiness for the tasks 
of society and the ability to fulfil them are not evenly de- 
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veloped in every member of the dominant society. History, 
on the other hand, proves that every concrete social interest 
peaetratesafterlongstruggles into the society, and by degrees 
becomes reflected in the views of each one of its members. 
It is, therefore, inevitable and natural that, during i)eriods 
marked by democratic tendencies, the aim of tbe state 
should become identical witb tbe will of the i^eople, yet 
always with regard to some concrete and positive task 
only, and not in an abstract and general sense. It must 
not, however, be forgotten tbat the theory of the will of the 
people derives its chief importance in connection witb the 
question of the foundation of the rightfulness of the sove- 
reign power, and with the political consideration, to what 
extent it may be desirable to leave to the totality of tbe 
members the determination of the direction to be given to 
state activity, so as to promote amongst them a greater 
readiness for sacrifice and a higher degree of exertion. 

§ 156. The utilitarian theory, again, although its more 
precise determination was effected by Bentham from the 
practical point of view of legislation only, comes before us 
with the claim of an independent philosophical value, not 
only as determining the aim of the state, but also as sup- 
plying all the doctrines of morality and law with a funda- 
mental principle. It places itself in antagonism to the 
ascetic view of the world, which, owing to transmundane 
considerations, does not seek to lessen the earthly sufferings 
and ills to which flesh is subject, nor takes into any account 
terrestrial advantage and happiness. It is, further, in 
conflict with the systems appealing to the emotions which 
only judge of the value of endeavours by the standard of 
sympathy or antipathy, are often founded upon meta- 
physical notions or casual association of ideas, and are in- 
capable of being reduced to ultimate elements, and, hence, 
of being amenable to scientific explanation. Consequently, 
in estimating the value of aims and results, it mainly 
devotes its attention to their efficacy as means of satisfying 
human wants, or of removing the obstacles standing in the 
way of such satisfaction. 
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In order thoroughly to compass this its principle, the 
utilitarian theory starts from the general proposition, that 
the greatest amount of happiness for the greatest number 
can be alone accepted as the proper aim of any activity, 
and, consequently, also of the activity of the state, upon the 
ground of the assumption that, for the purposes of practical 
life, all men are to be looked upon as equal, there being no 
general standard applicable in determining the difference 
between man and man. The concrete application of the 
utilitarian theory presupposes, besides, the possession of 
a thorough insight into spiritual as well as material ad- 
vantages and enjoyments, on the one hand, and into the 
hardships and ills, on the other, rendering possible the 
establishment of the true proportion between them, and 
allowing of a just comparison. But it is in this very re- 
spect that the theory is most obviously defective; since it is 
quite impossible to ascertain the amount and bearing of 
human pleasure and human pains in such a manner, as 
would hold good for all times and under all circumstances. 
In order to accomplish this, we must needs presuppose 
again an exhaustive and perfect knowledge of the physical 
organism as well as of the spiritual circumstances of man. 
Even then, granted that such a knowledge might be 
acquired, the question would still remain open, how and on 
what principle the account of the labour, pains, and suffer- 
ings of the present generation should be set off against any 
easier and more complete realization of the interests of pos- 
terity, eventually resulting from the former, and how the 
struggles with the hardships and wants of the past and 
present should be balanced against the happiness of the 
future. Thus, the strict utilitarian theory from its own 
standpoint presents two insoluble problems ; first, that of 
proving the justice of the sacrifice of one individual for 
the benefit of a greater number of others, with regard to 
which proposition this theory can establish no limits ; and, 
secondly, that of justifying the identity of interests of the 
whole of mankind, of the past, of the present, and of the 
future. This supposition might perhaps be accepted from 
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a religious point of view, and may incidentally find an 
approximate warrant in history, but is not at all adapted to 
eerve as a philosophical foundation for a deductive theory. 

These reasons led to the recasting of utilitarian theories 
into a new form, in which new premises are accepted, 
namely, that the development of human unselfishness and 
readiness for self-sacrifice progresses hand in hand with the 
degree of intensity of sociability and of life in the com- 
munity, and has the effect of inducing men to surrender a 
certain part of their own advantages in the hope of securing 
a brighter future for others. Philosophically, this is un- 
doubtedly a considerable improvement ; but, with regard to 
the determination of the aim of the state, the theory is thus 
robbed of its apparent precision and simplicity, and its 
applicabiUty is rendered dependent upon the ascertainment 
of the laws of organic historical development. 

§ 157. The effect of the utilitarian theory ought also to 
be considered in connection with the question of the sphere 
of action of the state. Since every advantage is, when 
exhaustively analysed, reducible to some gratification of 
interest in individual man, as the natural and ultimate 
component element of the society, whilst the determination 
of this again belongs to the sphere of individual conscious- 
ness and sentiment, it becomes, in the utilitarian theory, 
unavoidably plain, that individual consciousness must, 
for the most part, be considered as paisamount. For this 
reason every individual is, as a rule, the best judge of his 
own peculiar advantage, and liberty of action is, on this 
very account, best calculated, as a rule, to secure its attain- 
ment. Besides, every theory which does not rest upon 
ascetic, religious, or metaphysical foundations, or upon 
sympathy and antipathy, is bound to concur in assum- 
ing the quality of the sound inclinations and endea- 
vours of human nature to be such as tends to their own 
satisfaction, and, in consequence, to recognize the benefit 
of liberty with reference to the sphere of the private 
interests of man ; and this, too, for the additional reason, 
that every restraint of human liberty is in itself unpalatable 
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and painful. Hence, we find Bentham asserting the doctrine- 
that the state, in being compelled to employ force in the 
cause of the liberty and interest of others, is only choosing 
the lesser of two evils. From this position arises the 
fundamental doctrine of the liberal school, that every inter- 
ference or meddling, for the purpose of satisfying the 
interest of some other person, is an evil which must be con- 
fined to the narrowest possible limits, and hence, that the 
sphere of action of the state ought to be comprehended 
within the most circumscribed boundaries that are com- 
patible with the security and order of the society. 

With these inferences, however, the theory comes again 
into conflict with the opposing testimony of history. 
Although it is undeniable that discipline and self-restraint,, 
having passed that stage at which they become conscious, 
develop through voluntary self-adaptation and practice, pro- 
ceeding from individual initiative, yet it is no less certain 
that, at first, their growth is the result of continuous ex- 
ternal coercion, and only later of the habits engendered 
thereby. A more generous conception of interest is itself 
only possible, where human consciousness has already 
attained a higher degree of development, and since such 
progress is, in every society, effected more rapidly with 
some classes than with others, it is proper, that the judg> 
ment and readiness of the subjected classes should be sup- 
plemented by the judgment and readiness of the ruling 
classes in proportion to their mental and moral superiority^ 

The recognition of this proposition has occasioned 
endeavours to define with precision the sphere of individual 
liberty, endeavours which, especially in Mill's work on 
liberty, embrace also the ascertainment of the importance 
of individual initiative with regard to all social develop- 
ment. Attempts are also often made to distinguish in this 
connection the mere regulative activity of the state from its 
material and operative functions, a tendency characteristic 
of the doctrines of Herbert Spencer, which, with reference 
to the aim of state, reconcile in fact the utilitarian theory 
with that of development. 
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The distinction thus drawn between the reguhitivo and 
the operative functions of the state appears, at first glance, 
to be identical with the divergence of the theory of the aim 
of maintaining law from the theory of the material aim. 
There is, however, this essential difference. Whilst the 
theory of the maintenance of law, in all its rigour, con- 
ceives that the state is bound to assert some absolute sum 
of law, as operative at all times and periods, the theory 
which considers the regulative function of the state to be 
the special task of the latter, deems this regulative function 
necessarily relative to the operative activity of the indivi- 
duals belonging to the society, an activity which itself is 
being continually modified in keeping with the changes in 
culture. 

§ 158. The concrete influence of the theories relating 
to the aim and functions of the state docs not, however, 
manifest itself principally in the effect produced by 
them upon single movements of the activity of the state. 
The reason is, that the subordinate circumstances attend- 
ing these movements, and the accidental agencies of the 
external and internal life of the state are so intricate, that 
it is almost impossible to analyse them theoretically, and 
to strike a balance of all theoretical coxisiderations con- 
nected with them. This concrete influence is seen rather 
in their bearing upon the general course of the life of the 
state, or, more precisely, upon philosophical reasoning con- 
cerning the same, which does not always tally with the 
actual endeavours of the state, and finds, for the most part, 
its expression in those state-ideals, in which the theories of 
aim are likewise embodied, but which also correspond with 
the fundamental interests of the various societies, the 
several periods of whose ascendancy are reflected in them. 

The first of these artificial state-ideals, or rather the 
first group of such, are those which are particularly des- 
cribed in the three political dialogues of Plato, in the 
"Statesman,'' the "Eepublic," and the **Laws." The 
state is represented there as a gigantic counterpart of the 
individual, the aim of which is the establishment of the 
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moral good, the rightful, and of justice, that is, of har- 
mony, since it is justice that insures the harmonious com- 
bination of the different faculties and Component elements 
of the individual, as well as of the state. Whatever is 
good and rightful is the ultimately useful, and, hence, the 
aim of the state comprehends also the ensuring of the use- 
ful. But just as the individual can never by himself bring 
about the full harmony of his own faculties and virtues, 
so can neither the state assert surely and definitely the just 
and the good. The hope of transmundane justice, primeval 
and Divine, presents itself to supply this deficiency. 

The ideal of the state is that, in which men of different 
natures obtain each their place, and participate in the 
affairs of the community, in proportion to their several 
abilities and virtues. Since, however, these different 
natm'es may come into collision with each other, a special 
element, embodying the authority of the state, is required 
to prevent such collisions. This element is found originally 
and most perfectly in the personal direction of the God- 
head, or of the ideal king, the sage, in the stead of the 
Deity, and plays the same part in the guidance of the state 
which the pilot does in steering his ship. Yet, as it is 
hardly conceivable, in a concrete case, that the sage would 
be placed at the head of the state, or, if placed there, that 
he would wish to remain, and that the citizens would be 
either willing or able to yield him obedience, the govern- 
ment of the state must be entrusted to the wise, and its 
defence to the warriors, whose impartiality in matters of 
government should be ensured by their being kept aloof 
from all private interests, by their being entirely devoted 
and exclusively directed to the common interests of the 
state, partly through a course of education regulated in 
every particular, and partly through community in women 
and in property. Thus, the three elements of the state, 
the wise, the warriors, and the producers, embody the three 
virtues of wisdom, courage, and temperance, whilst their 
harmony, proceeding from the perfection of the order of 
the state, gives rise to the fourth virtue, that of justice. 
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Accordingly, the aim of the state, and that loftiest of all 
virtues, justice, become identified with the idea of harmonj-, 
connected with the vital interest of the communal state. 
Thus, ixi Plato, we find a construction of the ideal of the 
communal state, with special regard to such of its elements,\ 
as were traditionally derived from the ideas current in the 
antecedent tribal and consanguineous societies, which, 
at the same time, account for the predominance of the 
principle of authority connected with patriarchal sentiments 
on the one hand, and with Plato's strange predilection for 
community in women and property on the other. 

§ 159. Aristotle also marks out the aim and ideal of 
the communal society, not, however, in its older stages, but 
on the eve of its transition into the conquering society. 
With him also, the final aim of the state consists in a 
virtuous life, which alone secures both on the one hand 
the happiness of the individual resulting from the exercise 
of his faculties, and, on the other, the advantage and weal 
of the commonwealth, the greatest fulness of community, 
and also the assertion of justice, which, taken by itself, 
is the standard of all virtues and the essential middle 
term, equidistant from every extreme. The difference 
between this conception and the Platonic views lies essen- 
tially in this, that the Aristotelian aim of state does not 
completely absorb the independence of the individual, nay, 
even requires the highest possible intensity of individual 
initiative and energy, and leads thus to the repudiation of 
community in women and property. The ideal of the 
state, must, according to this theory, be realized either 
imder the leadership of a king, almost superhuman, by 
nature Divine, and raised entirely above the level of citizen- 
ship, or through a system of education, which, developing 
harmoniously the whole activity of the citizens, manifests 
itself in the ordering of the spheres of power, distributed 
according to the considerations of the experience of age and 
occupation, and suitable to be exercised by every citizen 
during the various stages of his development, according to 
the extent of his abilities and sentiments of community. 
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The state is, accordingly, no longer absolutely exclusive, 
as with Plato, but such as befits the awakening interest 
of the conquering society, a society that has for its 
object the accumulation of wealth for consumption, and 
apt to be extended over constantly widening spheres of 
humanity. 

§ 160. The ideal of the conquering state, founded upon 
the interest of the society having for its object the accu- 
mulation of wealth for consumption, is recognized in its 
perfection in the literature of Kome. The poet that most 
faithfully expresses the national sentiment of Eome, en- 
thusiastically proclaimed domination and universal peace 
to be the final aim of the state, and Cicero, in his books on 
the duties as well as in those on the laws, marks out as the 
aim of the state the securing of universal peace, the firm 
establishment of the sentiment of universal community, 
and the assertion of public utility embracing the advantage 
of the individuals. The corresponding ideal organism of 
the state is to be determined by the mixed combination of 
the rule of different social elements and classes, each pri- 
vileged according to the import of their functions in the 
state, and to be found in that form of government, in which, 
according to Cicero's view, it was actually realized during 
the happiest period of the Eoman Kepublic, which had just 
risen to be the conqueror of the world. It is characteristic, 
that the ideal of the society connected with the interest of 
accumulating wealth for consumption is thus itself also of 
a strictly worldly and positive nature. 

§ 161. The primary ideal of the religious society, being, 
in contrast to the former, of a purely transmundane 
nature, its earthly realization could be effected only 
through universal and perfect community founded on love, 
an attempt towards which was temporarily made during the 
first period of the dwelling together of the apostles. Subse- 
quently, however, the realization of the ideal, and the 
means of embodying it, were sought beyond the sphere of 
earth, and human capabilities and any worldly organism 
whatever were deemed incommensurable with the ideal. 
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Later, again, the Church tried to realize it in its own or- 
ganism, confessedly imperfect until it could become com- 
pletely triumphant, and was thus compelled to assert its 
objects through temporal organs and to come to terms with 
worldly circumstances. 

Dante tried to construct the proper ideal of a state amidst 
the efforts to revive the conquering world-empire. Ac- 
cording to him the aim of the true monarchy, the uni- 
versal empire, is the expression of that perfect human 
consciousness, realizing also the Divine purpose, which 
<;annot manifest itself in single individuals, but only in the 
whole of mankind, and cannot come to full utterance, 
except through assured universal peace ; but at the same 
time, the construction of this ideal state presupposes the 
fullest variety of all subordinate autonomous spheres. 

This ideal universal empire, even two centuries and a half 
later, found a new expression in Campanella's "De Civitafa 
Soils,'' though with a partial return to the Platonic con- 
<jeptions, and to the tendency to intensify community, 
culminating ultimately in community of property. It is 
permeated by a theologico-metaphysical optimism, which 
represents the one and individual world-empire as attain- 
able, not by the subjugation of the nations, but by their 
fusion into a whole, and as the embodiment of a religion 
perfectly according with the teachings of reason, and abso- 
lutely expressive of its supremacy. A latent ideal of uni- 
versal empire survived still longer in Germany. In 1667, 
Leibnitz, under the name of Csesarius Fiirstenerius, still 
-argued, that the emperor of the Holy Boman Empire was 
the temporal head of Western Christendom, not indeed by 
right Divine, but by virtue of the traditional convictions of 
the nations, often actually proclaimed — and that he it was 
who was called upon to exercise a sort of jurisdiction over 
other princes, for the purpose of watching over the uni- 
versal peace, and of promoting the most perfect develop- 
ment of mankind. 

§ 162. Indeed, during the periods of the Eenaissance 
^nd of the Reformation, all theories, as well as the actual 
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attempts to realize them, present complex variations 
and combinations belonging to different periods and 
ideals. This circumstance is in accordance with the 
phenomenon, that, with the termination of the moral 
and political rule of the Church, societies, professing 
the most divergent principles, and which until then had 
played a subordinate part, enter the arena of politics side 
by side, all equally contending for supremacy, until at last 
the national state is formed, and establishes its sway over 
all the rest. 

In literature, the idea of national independence is first 
broached by Machiavelli, in connection with the strict 
theory of self-preservation, whilst in More's "Utopia'" 
Platonic reminiscences and the claims of economical com- 
munity again predominate, although stress is at the same 
time laid upon the necessity of national representation and 
upon the claims of individual development, to be promoted 
even in matters of religion by education. Somewhat later, 
Bodinus endeavours rather to keep up the Aristotelian 
tradition, although he declines to accept the ancient defini- 
tions of the aim of the state, deeming them unsatisfactory, 
and, whilst regarding contemplative life as the state of 
greatest happiness and virtue, discerns the aim of the state 
in that organized peace, which is the more perfect the 
higher the order of the form of government of the state. 
Grotius, in his turn, designates the rule of justice and 
its attainment, universal peace not only of the body, but 
of the soul, as being the aim of human communities in 
their mutual, as well as in their internal relations thus 
ensuring the satisfaction of the sociality of man. Spinoza, 
again, likewise deems that condition of the state to be ideal, 
in which men live together harmoniously and preserve 
unimpaired the rights corresponding to their natures, in 
such a manner that they also assert their activity to the 
greatest possible extent. 

§ 168. Deviating from these complex theories, the aim 
of the state is, with Hobbes, simply and strictly the pro- 
tection and perfect security of its members in every direc- 
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tion. This theory leads him to give prominence to the 
absoluteness and unlimitedness of the sovereign power, 
and at the same time also to its perfect independence, 
a feature peculiar to the systems of the modern national 
states of Europe. Harrington subsequently attempted, 
in his "Oceana/* to build up upon this foundation an 
ideal free constitution in which evenly-balanced political 
powers were allotted in proportion to individual fortunes, 
and moderated by state institutions ; whilst Locke, in his 
attempt to secure liberty, narrows the aim of the state, and 
defines it principally with reference to security of life and 
to protection of property. 

Beginning with this period, we find that with Wolf and 
Eousseau the material conception of the aim of the state 
prevails, and its formal definition with Thomasius, Eant, 
and Humboldt. Both these tendencies are, however, in- 
fluenced by the doctrine of natural human uprightness and 
justice, characteristic of the views of the eighteenth century, 
and which was maintained by the encyclopaedists in all its 
consequences in almost every field. In the utilitarian 
theories of Bentham and of the two Mills, on the other 
hand, this doctrine, as the only acceptable principle of the 
practical rules of life, was particularly applied to the 
ordering of legislation, to the defining of the sphere of 
action of the state, and, in general, to moral judgment. 

§ 164. The reaction against the political transforma- 
tions connected with these theories caused that return to 
mediaeval conceptions and ideals, which is observable in 
varying degrees in the theocratical tendency of the works of 
Bonald and De Maistre, as well as in the metaphysical 
character of the definitions of the historical school, which 
were to the effect, that the aim of the state is the assertion 
of the national spirit ; in the reflections of Stahl mediating 
between these views ; and, finally, in the dogmatic doctrines 
of Hegel, who perceives in the state the highest realization 
of the idea, the self-consciousness of the spirit of the 
universe, and the actual Deity. 

The combining of religious ideas and aims with the 
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theory of the will of the people furnished, again, the basis 
of the socialistic doctrines of Saint Simon, according to 
which it is the aim of the state to take care, that the 
natural wants of each individual should be satisfied, and 
that to each ability should be assigned its appropriate work ; 
and gave a fresh impulse to other communistic theories 
akin to the views of Owen and Saint Simon. 

§ 165. The communistic and socialistic doctrines in 
their Utopian ideals assign as a rule such unlimited func- 
tions to the state in relation to the individual, that they 
cease to be compatible with the natural limits of thp 
activity of any community of a wide scope. Hence, the 
final tendency of every such theory leads to the breaking 
up of states of larger dimensions into fragments, and even 
to their being ground down to mere communal organisms, 
or else tends to the dissolution of every larger community 
into a loose federation. The doctrines of Owen, of Fourier, 
and of the modern communards, furnish instances of 
this. But how perfectly primitive these ideals are in 
character becomes very soon obvious in this feature,* that 
excluding as they do the possibility of individual free- 
dom and initiative, they also preclude the possibility of 
affording any higher satisfaction, except by way of miracles, 
as is avowedly the case with Fourier. In Proudhon's 
anarchical theory, finally, the federation of communities, 
devoid of all characteristics of coercion, and formed only 
according to the measure of the capacity and willingness 
for not only political but economical combination of all 
its members, presents itself as affording full scope, yet 
absolutely no security whatever, to the liberty of indi- 
viduals. This theory would replace the activity of the 
state by breaking up the social units of a higher order, by 
distributing the various functions amongst self-constituted 
associations, and transferring them to private civil circles as 
separate and distinct as possible, as also by uniting these 
circles amongst themselves by means of a federation of a 
private character. In this writer's opinion, moreover, state 
activity answers its historical vocation whenever it gives the 
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impulBG to voluntary association and federation, for the pur- 
pose of realizing such objects as can only bo accomplished 
•by united efforts. 

§ 166. The communistic theory, like every theory which 
is followed out to its ultimate consequences, thus gives rise 
to theories antagonistic to itself, by inviting criticism with 
regard to the limits of its notions and hypotheses. In a 
similar manner the utilitarian theory likewise leads, in its 
development, to a doctrine which refuses to credit the 
operation of the state with any positive usefulness, and 
discovers the general aim of the state, the free choice of 
which it does not admit, only in the protection it affords to 
individual development, and in the outward expression of 
the limits of self-consciousness, which is as yet imperfect 
in the single members. This results in assigning to the 
state, at every cultural stage, a different sphere of action, 
and brings before us as the ultimate ideal of social equili- 
brium the picture of a condition in which, without any 
coercion, the final development of individual inclinations, 
and abilities presents itself as harmonizing with the results 
of perfect public sentiment, and as a mutual understanding 
and co-operation, finally rendering the regulative as well as 
the operative interference of the state superfluous. Prom 
the point of view of this theory, as developed by Herbert 
Spencer, every aim of the state merely possesses a relative 
value, which can only be ascertained by comparing it with 
the concrete phase of historical development. 

§ 167. And, indeed, whereas no state can ever exist in 
the abstract, but must needs contain concrete social matter, 
and whereas every state is the dominant form of some 
society in history, and every dominant society, governed by 
whatsoever interest, assumes the form of a state, the aim 
of the state can never present itself in the abstract and 
in entire generality, nor yet as a distinct formal aim, 
or as one strictly material. Every actual state has its 
distinct proper material aim as well as its distinct formal 
aim. 

Its material aim is invariably the special vital interest 
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"which is the central principle of that society which supplies 
the state with its materials ; and its formal aim always is 
to determine those conditions of social conduct^ by which 
this vital principle may be asserted within the sphere of 
action of the members of that society, and to provide for 
their realization. Its fall aim is, thus, to supplement with 
the consciousness of the society the lack of consciousness 
with regard to the interest of community observable in the 
individual members, and to compel the combination of the 
members, wherever the capacity or willingness for volun- 
tarily effecting the same are wanting. 

The consciousness and strength of the state necessarily 
appear as the sum total of the consciousness with reference 
to the interests of community entertained by its memberp, 
and of their forces available for the purposes of community. 
But this consciousness and these forces are never, in point 
of fact, evenly distributed amongst the citizens, nor do the 
citizens contribute to them in an equal degree. Hence, 
where these are defective, the state is bound to supply the 
want, and where some of the members of the society do 
not, of their own accord, contribute to them, the state 
must employ the forces obtained from the rest in order 
to compel their co-operation. Where a society is so 
perfect that every task of community equally interests and 
attracts every one, and where everybody, in proportion to 
his strength, recognizes his position and duties with regard 
to the community — a state of things which takes place the 
more readily in proportion as a society is more evenly 
developed — there the business of the state subsides to its 
lowest level, and consists merely in preventing a disturbance 
of the public peace. Where, however, a society is as yet ill 
assorted, where the harmony between individual and social 
interests has not yet passed into public consciousness, 
where no conviction as yet exists of the solidarity of the 
members of the society, and, j&nally, where greater diffe- 
rences of culture, class, and power prevail, and hence also 
a considerable inequality in the rights and duties is ob- 
servable, there the task of the state is much more extensive. 
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For a state is bound to represent and to assert by force thi 
views and the initiative of those individuals who embody a 
preponderating measure of the consciousness of community 
as against the rest of the citizens, and to unite and give 
direction to the forces of organization, incapable, by them- 
selves and unaided, since the members are unable to effect 
this self-consciously by means of voluntary social combina- 
tion. The aim of the state is, accordingly, relative ; in the 
first place, with regard to the concrete interest of the society 
supplying its material, and, in the next, with regard to the 
consciousness and sentiments of community of the mem- 
bers, and also to their capacity for organization. 

§ 168. Hence, the state can never assume a sphere of 
action either too wide or too narrow, without running the 
risk of undermining its strength and of breaking up its 
proper order. If, therefore, it undertakes a task too arduous, 
and taxes the strength of its citizens to a greater extent 
than is necessary for the attainment of its proper aim, 
that portion of activity which it superfluously exacts 
from its members, yields a much scantier return than if it 
had been left to subserve individual initiative, which can, 
after all, alone supply the motive cause of all social pro- 
gress. It follows, accordingly, that if the state assumes 
the management of affairs which the citizens would have 
been able to carry on without its aid, the effect will be, that 
the citizens lose both the disposition and the readiness for 
independent initiative, that their individuality becomes 
stunted, and that thus, as the factors of progress dwindle 
away, the state itself becomes enfeebled, and decays. Nor, 
on the other hand, can a state maintain itself which 
demands too little from its citizens. For, in the latter 
case, it will be unable to dispose of the means of satisfying 
the just claims arising within the society, and to concen- 
trate in its hands that reserve of power, which is the sole 
pledge for the assertion of the law and for the stability of 
order. Indeed, owing to the lack of discipline amongst the 
citizens, and to the impossibility of properly applying their 
surplus strength to individual purposes, the want of the 
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means of satisfying the interests of community, and the 
more frequently occurring frictions between individual 
spheres of action must in such a case lead to the breaking 
up of the social order. 

The proper determination of the sphere of action of the 
state is, therefore, tantamount to the solution of the pro- 
blem of maintaining a just balance between liberty and 
order, this problem of course presenting itself again as 
relative to the condition and advance of the social agencies. 
It is true, on the one hand, that the liberty of the citizens 
is greater, in proportion as the state claims less of their 
activity for itself and restrains it to a lesser extent ; but, on 
the other, it is equally true that, if the state is unable to 
protect any of its members against the encroachments of 
others, liberty itself wanes, nay, the lack of security 
diminishes the opportunities for asserting it, and hence for 
enjoying its benefits. It follows, therefore, that assured 
order is a necessary condition of liberty. The order of a 
society depends, in its turn, upon the amount of strength 
with which the state is able to uphold it, and if its sources 
dry up, that is, if the ability of and readiness for combina- 
tion, which practice alone invigorates, fails the citizens, 
then order itself becomes unstable and collapses, for 'the 
healthful current of life of the citizens is arrested and 
broken up. 

§ 169. The ideal of a state suiting any given society 
is no less relative than its aim, and can be worked oat 
only by a state whose means and structure are in 
perfect harmony with that sphere and measure of human 
co-operation, which corresponds with the degree of the 
society supplying its materials. 

From this it follows, in the first place, that the tasks of 
the state decrease in proportion to the spread of culture. 
In proportion, for example, as a society strives for 
ever higher aims, and the convictions concerning these 
aims become more general, and, in becoming more 
general, strike deeper roots in men's social consciousness, 
their common sentiments and readiness for self-sacri- 
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fice developing in connection with these circumstances; 
and further, in proportion as men themselves grow more 
capable of determining the means and the modes and pro- 
cesses of organization by which they are enabled to attain 
these aims, the sum of all that the citizens themselves are 
able to accomplish will, necessarily, continually increase, 
whilst the sum of the tasks of the state will naturally 
diminish. And this is especially so, since, in proportion 
as any given society is of a higher order, more human 
aims will occupy a place within the wider frame of its 
interest as subordinate aims, capable, by voluntary efforts, 
of realization. 

At the same time, however, it must be borne in mind 
that, parallel with heightened exertions, and with the 
development of human faculties, human wants, wishes, and 
interests also expand, and not always equally in each of 
the different strata of the society. This in itself adds to 
the business of the state ; for the greater the divergence 
between the views, the sentiments, the abilities, and the 
degree of readiness of the members of the society, the 
wider becomes the sphere of the regulative functions of the 
state, and the more it is called upon to determine by con- 
crete rules that, which is not recognized by everybody as 
absolutely necessary, but without which the assertion of 
the fundamental principle of the society would be im- 
possible, and which has, therefore, to be enforced by the 
state. 

But, besides, as mankind advances and human interests 
grow more intense and of a higher order, the sphere of the 
operative function, of the state also continually widens. 
Nor does it follow that, because individuals or social circles 
can dispense with the co-operation and with the supple- 
mentary help of the state with regard to any certain interest, 
that there will not arise instead in some other direction a 
new sphere of action, which was before unknown, or could 
not be disclosed. Numerous instances of this are presented 
by history as well as by daily life. The state to-day effects 
in some directions but a small portion of what it accom- 
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plished in the same field centuries ago. On the other hand, 
however, it attends also to many other duties, which, during 
preceding periods, were not accounted at all to he interests 
and tasks of community. Hence, as culture advances, 
the sphere of action of the state, whilst diminishing in 
one direction, makes fresh conquests in another, and its 
growth or decline, on the whole, altogether depends upon 
whether or not the individual capabilities develop in 
an equal degree with the wants, and whether these 
capabilities are equally distributed amongst the members 
of the state, whose conscious combination has become 
indispensable in order to secure the paramount in- 
terest. The ideal condition, which can only be realized 
in embracing the whole of the social interests within 
a state connected with the society of the highest ima- 
ginable order, cannot, accordingly, be embodied in the 
structure of any subordinate state. The perfect conscious- 
ness of the individuals, their fullest capacity for organiza- 
tion, and the absolute readiness and unselfishness of their 
devotion, without any exception as to any one of them, 
constitute the premises of the ideal condition of mankind ; 
a condition which can, of course, never be realized in 
history. In such, there would indeed be no occasion for 
state-direction, for supplementary aid, for coercion, or for 
any action of the state ; whilst the law itself would be 
merely expressive of the condition of final equilibrium thus 
obtained. In point of fact, however, as long as there 
remains room for human progress, and as long as new aims 
continually arise, and fresh fields of action which necessi- 
tate the creation of new institutions, the calling into life of 
new organisms, and the framing of new rules of law, open 
out, the consciousness, the will, and the activity of the 
state will be continually supplied with fresh tasks. The 
mere upholding of the existing condition of things can 
thus no longer serve as a sufficient justification of the 
action of the state. To meet the requirements of the age, 
state-action should exert itself in fostering such a degree of 
social feeling and action as can alone afford an opportunity 
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of torniDg to full advantage the increased power obtained 
by man over nature, and in continually adapting the will 
of the state, that is, the law, into accordance with the 
results thus achieved, whilst, parallel with this process of 
adaptation, the gradual and continuous assimilation of the 
order of the existing society with the new circumstances 
should be also effected. 



PART III. 

LAW AND EIGHT. 



CHAPTER XII. 

THE NOTIONS OF LAW AND RIGHT. 

§ 170. (Law, which is the sum of the conditions of 
social co-existence with regard to the activity of the com- 
munity and of the individual, in its concrete form presents 
itself as the will of the state, whether openly declared in a 
command, a license, or a prohibition, or tacitly recognized 
in custom. The will of the state, embodying the conscious- 
ness of community, must necessarily relate to the dominant 
social interest, that is, to the establishment and maintenance 
of the conditions of existence of the dominant society. In 
these conditions, the element depending upon human 
activity consists, on the one hand, in such a regulation of 
the activity of the subordinate societies, and of the in- 
dividuals forming the component parts of the state, as is 
necessary for the accomplishment of the tasks of community; 
and, on the other, in the assurance that the activity of one 
member shall not encroach upon the limits of another's 
activity, so that both the individual interests and the social 
interest may be harmoniously asserted, and, accordingly, 
the social order maintained.^ 

But the will of the stdrte manifests itself in various 
ways. It is not always perfectly conscious, and is often 
partly instinctive ; nor can it be always discovered 
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as proceeding directly or ultimately from the state, or 
as belonging to it. Besides, since the spiritual agencies of 
the state never actually answer their ideal condition and 
the supreme power represents but imperfectly, and often 
very slightly, the full consciousness of community, the 
state, as a consequence, does not know thoroughly its own 
conditions of existence, nor is it able to direct its will to 
every one of their intentions, but, ignoring them in 
part, its will casually embraces other intentions also, not 
relating to the sphere of the interests of community, but to 
interests of a private character which have usurped the 
place of the former. Hence it is, that particular proposi- 
tions of law often appear as antagonistic to each other, even 
in the periphery of one and the same society, and that, at 
different periods, the law differs in one and the same circle. 
Moreover, since in dominant societies of different principles, 
the paramount interests, as well as the phases of develop- 
ment, vary with this difference, and, as a consequence, 
their conditions of existence vary also, their rules of law 
must likewise necessarily differ. The question therefore 
arises : What is that, which is properly essential in the 
notion of law; what have all positive rules of law in 
common ; what purpose should they answer ; and what is 
the real meaning of law ? 

§ 171. A further source of doubt springs from the fact 
that, besides the objective signification of the term law, 
where it presents itself in its final analysis as a rule estab- 
lished by the will of the state, in most languages another 
meaning of a subjective character is also ascribed to it. This 
term is likewise applied to rights, — certain spheres of the 
rule of the will of the individual, which figure respectively 
as the liberty of asserting a claim, as a circumscribed sphere 
of action, and as the sum of certain assured expectations. 
Thus Jus in Latin, Recht in German, Droit in French, and 
Jog in Hungarian, apply both to law and to right. Nor 
can it be doubted that there does really subsist a logical 
connection between the subjective notion of right and 
the notion of law, its objective counterpart. On the one 
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band, the claims of the state and its spheres of action, and 
thus its rights, necessarily coincide with its will and with 
the consciousness of its power directed to its tasks. On 
the other hand, the limits set by the state to the activity 
of its component elements not only prevent them from ex- 
tending it at the expense of each other, but protect it against 
the encroachments of others. Hence, the field of objective 
law appears as divided into severally distinct spheres, 
within each of which some particular subordinate society 
or single individual may freely assert their power and 
their own activity, that is, their rights, under the pro- 
tection of the state. Moreover, so far as the endeavours 
of any individual to secure his own private interest 
form a condition of the realization of the public in- 
terest, and a factor supplementing it, the particular in- 
dividual may claim the defence of the state, and, as the 
case may be, its aid against any injurious proceedings ot 
others. Thus, subjective right maybe analyzed into a sum 
of assured expectations, the fulfilment of which depends 
upon him alone who possesses the right. Whilst, there- 
fore, the notions of law and of right thus correspond with, 
and supplement, each other, and may be ranged alike under 
the general conception of the conditions of social co- 
existence, it is likewise undeniable that each of them has 
its own independent origin, nay, that they sometimes 
appear in history as even antagonistic, and that their full 
harmony can only be the result of their finally developing 
towards their ideals. 

{ § 172. The idea of right, as that of a claim capable of 
being satisfied, certainly arises from some consciousness of 
power in the individual, and of his ability with reference to 
the assertion of his interest. Its origin does not allow 
its being counted amongst that class of notions which refer 
to the relations between man and his fellow-men ; it is 
an idea rising out of the struggle against the agencies 
of nature in which man is continually engaged and 
the efforts aimed at their subjection, efforts which, in 
their turn, inevitably lead to the attempt to subject 
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other individuals. The idea of law has, on the con- 
trary, its foundation in the declaration of the will of a 
superior, which cannot be altered by a subject, that is, in the 
notion of a command. Man learns, in the course of expe- 
rience, to know the limits of arbitrary conduct ; and when 
this happens, the notions of right and law for the first time 
meet, and their fusion is influenced in a great measure by 
selfish feelings giving way in society to public sentiment, 
and to readiness for sacrifice. As long, however, as the 
individual entertains wishes and aspirations the satisfaction 
of which he deems necessary with regard to himself, and 
looks upon the obstacles in the way of their realization as 
merely artificial, so long the sense of right is apt to become 
antagonistic to the sphere of law, just as the notion of liberty 
seems to contrast with that of order. The adaptation of 
the two notions, so as to fully harmonize, could only ensue, 
if it were possible to satisfy every need in the society, 
without trenching upon the satisfaction of any other need, 
if the antagonism between private and public interests were 
to cease, and the ready renunciation for the sake of a 
brighter future invariably balanced the pain of sacrificing 
the present ; in a word, if an order were established, in 
which every factor of liberty could find scope for develop- 
ment. But all these are only features of an ideal con- 
dition lying beyond the historical future. Practically, 
just as positive law is not homogeneous, nor is of the 
highest imaginable order, so positive rights, recognized 
by it and capable of being casually asserted with the 
aid of the state, do not entirely answer the postulates 
towards which the aspirations of the individuals and of the 
subordinate societies are tending. Thus, the efforts at the 
full assertion of human wants are more or less antagonistic 
to the restraint of the rules created by the will of the 
state.; 

§ 173. .^From this conflict of the ideas of right and 
law, and from their mutual encroachment upon their re- 
spective boundaries, may be derived the explanation of the 
notion of justice. Objectively, it is the conception of that 
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external condition, and, subjectively, of that psychical 
condition, in which both are reconciled. 

From this association of ideas arises the relationship of 
the notions of justice and of law (which is connected 
with it) with equality, which latter idea may be found 
amongst the most ancient theoretical component elements 
of these notions. 

Justice is thus the condition of social equilibrium, both 
with reference to the domain of the rule of the will of the 
persons, that is, with regard to the harmony of law and rights 
and with reference to the maintenance of the limits of action 
of the different persons, or, in other words, to the mutual 
lEiccommodation to each other of the several and distinct 
existing rights. And since law, in regulating satisfactorily 
the spheres of right, produces the equilibrium of society 
by distributing the various fields of action in conformity 
with the abilities of individuals, and with their recognized 
and attainable wants, — that is, rewards merit and the 
sacrifices made on behalf of the state, and punishes 
ofl'ences, — justice, for this reason, when relating to the 
creation of the social equilibrium, is styled distributive, 
tod is thus a dynamical principle. It is called, on the 
other hand, corrective, when it simply effects the main- 
tenance of the equilibrium thus established, as a statical 
principle, in preserving unimpaired the spheres of right, 
in readjusting the gain of one to the detriment of another 
by restoring the former conditions of things, and in 
preventing the occurrence of a surplus or deficit of pro- 
fit or loss arising from improper changes. Thus, a 
general notion of justice was formed, as that of the 
establishment of a just balance and relation, a notion 
common to both distributive and corrective justice. Law 
was defined as a rule answering justice, and was likewise 
conceived as expressive of the abstract relation and balance 
of men among each other^ 

The notion of justice is, accordingly, of quite as complex 
relationship, and contains quite as many equivocal elements, 
leading to a variety of meanings, as the notions of law 
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and right, and may even be the occasion of further mis- 
understandings, owing to its connection with truth, which 
signifies the agreement of knowledge with reality, and 
thus belongs to the order of logical notions. Nor is the 
connection of these ideas merely accidental, as is apparent 
from the twofold use made of the term '* true." Appro- 
priateness is the common thought connecting both, refor- 
ing with regard to truth taken in the sense of verity, to 
the mental conception of its meaning, and, with regard 
to justice, to the practically desirable. Owing to this 
connection, justice, law, and right show in numerous 
languages a kinship with the idea of the straight, of the 
even, and of the direct, excluding, as it were, all deviation 
and circuitousness ; the idea of the crooked being thus 
identified with things improper and bad. 

§ 174. Since, however, positive law does not, as a rule, 
come up to the full idea of law embracing every notion 
associated with it, the concrete condition and disposition 
of the embodiment of such positive law is also called 
legality as contradistinguished from justice. Legality, 
again, gave rise to the notion of equity, which, therefore, is 
not opposed to that of ideal justice, but only to the notion 
of legality, or, as it is usually expressed, to that of the 
letter of the law. (.The meaning of equity can be best 
obtained if we apply the notion of distributive justice to 
that positive condition of law, which does not demand any 
final equilibrium, but only further approximate correction ; 
especially if some component part of the society, enjoying 
certain advantages, recognizes, with regard to its own 
conduct, the applicability of some rule answering a prin- 
ciple identical with that, according to which, outside its 
own privileged position, every other sphere had been 
defined in the ordering of the society. Leibnitz, accord- 
ingly, identifies equity with the notion of human charity, 
-whilst Thomasius considers honestas, honesty, as its equiva- 
lent. Equity, therefore, figures as an approach to the ideal, 
as arising from conviction, in opposition to the positively 
existing, and thus, as the expression of the clearer con- 
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ceptions of the present, in opposition to the views of 
the past embodied in the concrete law, and as a considera- 
tion of the moral element, in order to mitigate the severity 
of rigorous rules. 

But since every rule is of a general character and the 
result of abstraction, equity presents itself also as carefully 
weighing in particular and special cases those concrete 
circumstances which, deviating from the ordinary and 
general circumstances, could not have been taken into 
account at the time the rule was framed, and thus appears 
opposed to the literal assertion of the positive or rigorous 
law, which ignores individual dififerences. Hence, equity 
may be not only a sentiment developed in the individual, 
or rather its realization, but it may likewise figure as a 
form of the influence of public conviction, and may be 
also conceived as a factor in the changes of the social 
condition^) 

§ 175. The notions of propriety and decency differ, in 
part, from justice, and in part from equity, for although 
they presuppose a disposition and conduct in keeping 
with the law, yet they exact also the taking into ac- 
count of considerations of rules and feelings much more 
particular, and of a higher order than those already 
attained and recognized by the community, and which, 
consequently, are founded upon a fuller social sentiment. 
Thomasius deems propriety or decorum, for this reason, 
a principle of politics, or of the science concerning the 
proper transformation of society. These notions are, 
however, also susceptible of different meanings. Their 
origin may be traced to the observation of those matters 
of ceremony and observance, which are not claimed 
as unavoidably necessary, yet in which, nevertheless, 
such considerations find their utterance, as man enter- 
tains with regard to the respect due to the convictions, 
feelings, and individuality of others, and which are 
referable not to demands of strict legality, but to 
principles of unexceptionable conduct going beyond the 
former. 
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Besides these notions, those of indulgence, of facility, of 
charity, and of piety, appear also kindred to the group 
belonging to the conception of justice. 

According to the just definitions of Grotius, indulgence 
is the willingness of one, who has the power to release 
another from some obligation with regard to a person, a 
thing, or an action, to remit such obligation, as far as this 
may be done without detriment to justice or to public 
utility ; and facility is the readiness to renounce one's 
lawful claim against others, for the sake of peace or of 
humanity. Both these notions, accordingly, deviate from 
that of justice as well as from that of equity ; they are 
not founded upon the principle of asserting uniformity, 
but upon that sentiment which, going beyond the effects of 
distributive justice, provides protection and succour for 
weakness, and not only allows full scope to the exertion of 
others, but supplements it by the surplus of its own 
strength, and lays no claim to enlist it for purposes of 
community. Charity advances even further in the same 
direction; and if practised under the influence of such 
considerations of humanity as pass beyond the limits of 
mere public interest, it relates to the relief of private 
wants which are outside and do not concern the social 
interest, and cannot be attended to suflSciently in any 
other way ; whereas, if it appears in the garb of a religious 
character, and as the fruit of devoutness and of awe of the 
superhuman, it is styled piety. 

§ 176. This whole series of conditions to be realized, 
of inclinations and of virtues, has, therefore, its foundation 
in the sense of the necessity of satisfying human wants, 
that self-same sense which had led to the formation 
and organization of the spheres of society, the condi- 
tions of which relating to and dependent upon human 
action, are comprised in the law. The notion of law is, 
however, always more comprehensive than its concrete 
embodiment, and is connected not only with the existence 
of a community, but also with the conditions of its develop- 
ment, and even with such of its conditions as have not 
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yet fully assumed this character in the public conscious- 
ness, and the bearings of which upon the development of 
the community are a mere matter of guess, or with 
conditions which have casually figured as such in the 
past, but are not necessary conditions. To the extent 
that these conditions are not observed either instinc- 
tively or consciously by the individual, they present 
themselves as commands of a superior power. It is 
necessary, therefore, to distinguish between the different 
kinds of commands, to elucidate the origin and character 
of those which predominate at various phases of social 
development, and to ascertain, which of them are of a 
permanent nature, and which of a fleeting character, and 
thus to gather from the mass of notions mixed up with 
the idea of law, its common and enduring features. 

Commands may, according to the source whence they 
appear to emanate, and tq the means required for their 
assertion, be distinguished, either into injunctions derived 
from the Deity, or into commands of reason looked upon 
as the postulates of the human understanding, or into 
social desires, accepted as rules of social intercourse 
between men, or into commands of the state as de- 
clared by positive law. All of these at first appear 
to the human mind and to human experience as isolated 
regulations, relating to particular individuals and special 
cases and actions, but gradually they are conceived 
as permanent and proper rules or laws, relating to 
everybody, or, at least, to large groups of men, intended 
to govern general conduct, and subject to no change, 
nor bound to place, time or persons. For this reason, 
as soon as scientific thought develops, and the con- 
viction of the uniformity and immutability of the 
order of nature, as of the universality of the con- 
nection between cause and effect, gains ground, other 
rules of a different kind are also viewed as running 
parallel to the laws of nature, as of like import, and 
as sharing in their attributes. The order of nature is 
conceived as the Divine will, and the laws of nature are 
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identified with the manifestations of Divine intendment, 
and, later on, according to metaphysical views, the 
relations between the conceptions of the mind are 
assumed to run entirely parallel with those which are 
supposed necessarily to subsist between things in nature. 
Thus develops the law of reason and of nature, as the 
the idea of a sum of rules to be unconditionally asserted, 
and as coinciding, on the one hand, with the idea of the order 
established by Divine purpose itself, and, on the other, with 
that of a body of customs universally prevailing amongst 
men, of institutions of spontaneous growth to be met with 
everywhere, and even with the idea of instinct manifesting 
itself uniformly in man and in brute creatures alike. 
Hence arises the absolute ideal of law identified in every 
direction with other absolute ideals. 

§ 177. In opposition to this onesided abstraction, 
however, which leads to the accentuation of the common 
characteristics of these ideas, and even to their assimila- 
tion, and which removes these ideas more and more from 
actual reality, and even places them into antagonism with 
the same, owing to this very necessity of avoiding such 
antagonism the divergence of these notions also begins 
to become apparent ; in the first instance, upon the grounds 
of difference between the modes and means of sanction and 
assertion which assure the effect of the various commands 
in a different way. The obedience to Divine injunction is 
founded upon religious sentiment, resting, in the first 
instance, upon the dread of the punishing and avenging 
action of the Deity, and to this dread are subsequently 
added confidence in superhuman judgment and wisdom, 
and love of and attachment to the personification of final 
and absolute perfection. The unconditional sway of the 
commands of reason is justified by the internal logical 
force of ideas, by their being in harmony with general 
human sentiment, by the supposed possibility of avoiding 
contradictions by means of consistency of reasoning, and, 
finally, by the experience of the permanence of the order of 
nature, deemed to run quite parallel with the dialectical 

21 
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operations of the mind, and to be even identical with them. 
The observation, again, of social customs, of the externals of 
mutual intercourse, and of ceremonials, is enforced by the 
approving or disapproving judgment of those with whom 
man comes into social contact ; whilst the irresistible force 
of public power secures the common recognition of the 
rules of law of the state. Accordingly, since a more general 
authority, extending to the sphere of the other commands, 
too, is attributed to the order of nature and to the com- 
mand of reason, and since the latter does not manifest 
itself as externally, concretely, and directly effective, but 
is taken into account in an indirect way, strictly with 
reference to theory, to philosophical and scientific con- 
ceptions, and to criticism, — the notions of religious regula- 
tions, of the rules of law, and of custom embracing 
ceremonial and propriety of conduct, divide and part 
company. Morality, however, detaching itself from the 
rest independently, as being of a more essential cha- 
racter, unites within itself all those qualities of the 
three kinds of laws above mentioned, which are conceived 
as rationally inevitable, and as important according to true 
conceptions of man. Morality thus becomes connected with 
conscience and with individual faith, and therefore figures 
as an ideal rule and standard purely internal, and identical 
in its nature with the nature of the ideal of law. 

§ 178. The separation of the different spheres of these 
notions is, however, effected but gradually, and in such a 
manner that, whilst the province of each is recognized in 
part as peculiar to itself, there always remain elements 
common to all. Thus the rules of religion and those 
of law, although certain actions fall under respec- 
tively the one or the other, relate in common to certain 
other actions, in such a way, that state-coercion presents 
itself as a support and substitute of Divine coercion. In 
like manner certain groups of the Divine order and of 
ceremonial custom also coincide, and, on the other hand, 
Divine injunctions are conceived as bearing also upon 
human thought and purpose, whilst customs are, again, 
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regarded as external forms, which are only of account 
owing to their traditional character. Law and custom, 
again, assimilate in part, by each ascribing a legal effect 
only to acts strictly ceremonious. On the other hand, the 
principle begins to assert itself that **plu8 valet id, quod 
agitur, quam quod dicitur,'* and the rules of law are founded 
rather upon the essence of the relations of activity, and not 
upon the accidental form in which they may present them- 
selves, whilst custom appears as the expression of decency 
and social propriety. Custom, comprehending ceremonial 
regulations, formed under the influence of the everyday 
and continually recurring circumstances of social life, and 
being the sum of the agencies of social tradition most 
faithfully preserving its peculiarities, is the first to separate 
and become distinct, as such; and remains confined to some 
portion, or to some single class of the society, fostered by 
its sentiment and maintained by its opinion, even at a time 
when the frame of the society has already expanded, and 
has been in part remodelled. The religious rules are of 
a less exclusive character, but they are, nevertheless, closely 
connected with the original and central interest of the 
society with which they correspondingly developed. Hence, 
as the social principle and organism changes, and is re- 
placed by another, and as their peculiar features are like- 
wise in keeping only with those component elements within 
the novel society which still answer the former society, they 
cease to occupy a place amongst the general laws of the 
dominant society. (The rules of law, again, obtain an inde- 
pendent province ot action of their own, as soon as the 
sphere of ordered intercourse extends beyond the circle of 
those who originally belonged to the independent society^ 
and thus demands the conscious interference of the state. 
Coercion by the public power is in this case confined merely 
to the assertion of the law, or of what is recognized as the 
will of the state, although not, in point of fact, springing 
from the law of the state, but incidentally from either of 
those other two sources, which were in general already 
conceived as being of a different nature, and the currents 
of which had by that time been diverted into other channels. 
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§ 179. Now, in every society of a higher order, which 
has passed the priraitive stages, not only do the realized 
interests and the considerations of community, figuring as 
the principles of the society then actually dominant, or of 
the one preceding it, present themselves as the aim of 
endeavours, but such also as are of a more general nature, 
and relate to structures of community which are not, as yet, 
asserted, and which constitute factors of the ideals of the 
future. 

The rules of conduct to be observed from the point of 
view of the latter, cannot be enforced by coercion ; yet, as 
it is desirable to take them into account, they obtain a 
sanction similar in character to that, which maintains cere- 
monial regulations and proper social custom, only that, in 
proportion to their importance, incidentally this sanction 
may become still more effective. As soon as faith in direct 
Divine interference and in superhuman material action 
is shaken, all that is not ancient and special in religious 
notions and regulations owes its security to a sentiment of 
a similar character. The periphery of religions may, how- 
ever, on the other hand, expand beyond the organism of 
the society, and thus obtain for its assertion a basia 
analogous in character to that possessed by the afore- 
mentioned interests of community of a higher order. Whilst 
then these various ideas of an entirely different origin, 
owing to their common mode of sanction, coalesce, the ideal 
good and that which, according to strict tradition, is the 
proper or the religious, constitute together the elements of 
moral regulations. Besides, another characteristic feature 
common to all these ideas comes into view in this, that every 
rule governing any such relation as has not obtained the 
sanction of power within the positive organism of the state, 
can be conceived as concerning individuals only. Thus 
the sway of the laws of morality is recognized as extending 
to those relations of the individuals, which do not directly 
touch the spheres of the concrete society, relating as they 
do either to societies of an inferior order, descended from 
dominion and not possessing an autonomous sphere of 
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action of their owb, or to societies of a higher order than 
the dominant society of the state, emhracing it may 
be general humanity, or to such as are founded upon 
universal religious ideas, and even extend beyond hu- 
manity itself. 

Hence, morality would appear to be a rule of individual, 
and not of social, conduct ; and, since the j&nal element of 
individuality cannot be identified with external activity 
depending upon external circumstances, but lies in the 
purpose and in the spiritual movements of the resolve of 
will, to which no material coercion is directly applicable, the 
rules of morality become thus crystallized as belonging 
and leading to the ideal of the individual good, and of the 
perfection of the individual soul. 

§ ISOyjJaw, therefore, to fix the result of this analysis, 
remains the-sum of those rules which embrace the actual 
conditions of existence of the society, recognized by the 
state, and which can be enforced by the state. They 
possess, therefore, moral characteristics, inasmuch as the 
actual society is itself one of the forms of human com- 
munity already attained, and the condition of more effec- 
tive community in the future ; and, further, inasmuch as 
the relations within the state are, in their final analysis, 
individual, and the elements of the individual will must be 
counted amongst those of the state. They are of a logical 
character, inasmuch as they are express or conditional com- 
mands, proceeding from conscious conception, and are 
meant to be understood and observed. Finally, they 
are of a material character, inasmuch as they must be 
always enforceable. The possibility of its assertion by 
coercion constantly attends the notion of law, although 
the necessity of the application of force arises only when 
persons decline to shape their actions voluntarily in con- 
formity to the purpose of the state, or when the conditions 
of the existence and of the development of the state are not 
realized through ready private combination. Hence, it is 
not the question of the applicability of coercion, but of the 
concrete necessity of employing it, which is naturally con- 
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nected with the question of the sphere of action of the 
state. The character and measure of compulsion to be used 
thus always depends upon those agencies, which find 
their expression in the particular idea of the authority 
of the state. Hence, coercion does not constitute a com- 
ponent element of law in such a manner as to be, under all 
circumstances, inseparable from it — for, indeed, in an ideal 
condition there would be no occasion at all to resort to it — but 
it constantly forms, as it were, the reserve and background 
of existing law, to which it should be possible at any time, 
and on any occasion, to appeal^ 

§ 181. The analysis of the sphere of the notion of law, 
however, remains still defective as long as its constant 
companion and relative twin notion, that of duty, is not 
elucidated. 

Duty is susceptible of as many complex meanings as law; 
for in its various relations it corresponds with every kind 
of command to be followed, as an internal compulsion of 
conscience impelling conduct in conformity with law, and 
its neglect involves the actual application of the sanctions 
of the law. Accordingly, there may be distinguished 
religious duty, legal duty, and moral duty. All these 
kinds of duty, again, may be either positive and obligatory, 
in that they require actual conformation of conduct to the 
law ; or negative, in that they tend to restrain from such 
actions as would be injurious to the sphere of activity and 
to the subjective rights of others. Every right, therefore, 
in the wider sense of this expression, answering the 
regulations of commands of any kind, and legally secured 
by the latter, corresponds with twofold duties, different in 
character. 

It is the negative duty of every individual to respect the 
right of every other; the possessor of a right, again, is 
under the obligation of making use of his own right in 
consonance with its nature and principle, whenever that 
right itself is conceived as the means of attaining a neces- 
sary object. 

This positive duty, again, which attends every right in 
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the hands of its owners, answers those regulations of 
objective law in its wider sense, that is, of the systems 
of religious, social, legal, and moral rules, which exact from 
the individual sacrifices and willing efforts for aims lying 
beyond his private interest — the individual, indeed, being 
invested with rights merely on the strength of this his 
duty of co-operation. /^ince, however, the readiness to 
fulfil a duty is an individual matter of intention, and 
cannot be judged by the success of its result, the notion 
of duty, even if it relates strictly to religious or legal 
regulations, has, in general, an essentially moral aspect. 
The presentation of the notion of duty in this form becomes 
important from the circumstance, that religious, legal, and 
moral legislation, for the most part, do not proceed from 
the conceptions of the same society, or of a single period ; 
and that, consequently, the rules obtaining in those diflferent 
fields are frequently contradictory, and give rise to a conflict 
of duties. When this happens, judgment, from the moral 
point of view appears as the paramount standard for the 
comparison of the different commands, and for ascertaining 
which of them, according to the prevailing convictions, 
should justly prevail over the rest. The moral idea, owing 
to the notion of morality referring always to the future as 
well as the present, is necessarily always more advanced, 
and, hence, of a higher order than the ideal of law, — 
whilst the latter, in turn, bears a moral character, when 
contrasted with positive lawT) 

§ 182. Besides, whenever the authority, from which one 
or another class of commands is derived, is conceived as 
amenable to no analysis, and as not reducible to the 
agencies of human consciousness and human will, duty 
will come before us as absolute, rising above all proof 
drawn from experience, and, consequently, as transcendental 
and primary, and fully corresponding with the province of 
objective law ; whilst subjective right will merely figure as 
a sphere of action necessary for the fulfilment of duty, 
and, therefore, as an emanation from the latter. Upon 
this ground, accordingly, law and right, with regard to the 
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person or principle embodying the supreme authority, 
can only be spoken of by way of analogy or metaphor ; for 
law and right, assuredly, do not mean here conditions of 
social co-existence. Such is the case with systems of a theo- 
logical or metaphysical character, which appeal to super- 
human authority in the matter of the establishment of the 
order of society, and obedience to which is, therefore, a 
transcendental duty, and thus independent of any positive 
or possible order of state ; nay, its conditions themselves 
depend, on the contrary, in this case, upon the nature 
of the authority accepted as the premise. 

In the organism of the theocratical state, the obligatory 
force of law is thus derived from that of the religious 
regulations, giving rise to the principle that God should be 
rather obeyed than the human ruler, who, perchance, may 
enjoin things contrary to Divine order. Again, in Wolf and 
Kant, we find perfectibility and the assertion of the moral 
good represented as the highest postulate of will, transcend- 
ing experience, and deduced from the nature of the human 
understanding, or from the essence of practical reason, 
and thus, as a categoric imperative ; law and right appear 
with them therefore merely as an emanation from reason, 
possessing in themselves no practical matter, and as being 
only a supplementary element of a final and absolute ideal 
system. 

This tendency asserts itself all the more universally in 
those systems which proceed from the notion of morality; 
for morality contains, to an overwhelming degree, such 
regulations as cannot as yet be enforced by the domi- 
nant society; and its propositions, therefore, naturally 
rely, to a much greater extent, upon bare theory, and upon 
subjective convictions as to the developments of the future, 
or upon traditional faith, than the propositions of law, 
which, from their nature, are constantly subjected to the 
test of practical justification. Hence, we find that, in all 
the theological systems — especially in those resting upon 
a metaphysical foundation — the division of law is made, 
not according to its proper topics, but according to the 
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nature of the duties; and the distinction hotwecn the 
province of law and of morality is drawn in the manner 
observable in Grotius and Leibnitz, with whom, noticeably, 
subjective right, that is, faculty, is conceived as corre- 
sponding with enforceable duty; and the moral claim, that 
is, aptitude, as having no relative duty to correspond with, 
and as containing, therefore, but the means of possibly 
fulfilling individual independent duty. 

§ 183. Thus, the notions of law proceeding from concep- 
tions of authority, having their foundation in theology and 
metaphysics, and, therefore, lying outside of experience, 
and being capable of being embodied in a final and abso- 
lute ideal intended for all times and circumstances, and 
being likewise absolute, are no notions of law properly 
speaking, but are general and to some extent metaphorical. 
Indeed, as to origin, they do not differ in kind from purely 
moral duties, but can be distinguished with reference to 
the limits of their effect only ; since, in this case, all the 
different kinds of commands, moral, legal, or religious, are 
traced back to one common source, and are distinguished 
only according to the sphere of their application. 

The injunctions of religion will, in this connection, com- 
prehend rights and duties, either revealed, or discoverable 
in nature, or through reason, or which refer to the relation 
with the Deity demanded by practical reason. The laws of 
morality are those of internal freedom or activity, inasmuch 
as the moral law alone is taken as serving for its motive, 
without reference to its external effect. Objective law, again, 
is here but the sum of the laws of liberty, as far as it 
manifests itself externally; the latter system depends, 
accordingly, essentially upon the former, and is thus also 
moral in its foundation, and, consequently, not connected 
with any concrete society, nor capable of being distinguished 
from morality by any sharp dividing line with regard to its 
nature. Since, however, the theological conception can 
likewise be only of a metaphysical character, whenever it 
is severed from the basis of positive faith and of con- 
-crete revelation, and since the logical order and force of the 
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connection of metaphysical notions are, in their turn, 
always identified with the supposed order of nature and 
with the immutability of the laws of nature, the meta- 
physical conception leads to the establishment of absolute 
ideals and systems of natural religion, of natural morality, 
and of the law of nature — the latter presenting itself, in 
this connection, as being also a rule antecedent to the social 
condition. 

The final result of the metaphysical systems and the sys- 
tems of the law of nature is, consequently, always this, that 
law is directly referable to the individuals, and coincides 
with morality. Since the notion of individuality, out of con- 
nection with society, must be reduced to its final elements, 
which manifest themselves in the expression of a sensible 
rational being, and since it appears as entirely abstract, the 
hypothesis of the equality of the individuals follows from 
the very foundations of the metaphysical systems and of 
those of the law of nature. In theological systems indivi- 
duals are, indeed, equal also in the sight of the Deity, except 
as far as they unequally partake of Divine grace, a factor 
entirely independent of themselves. They are equal, again, 
when viewed in the light of the idea of nature, inasmuch 
as, by virtue of their understanding, they all have an equal 
share in its spirit ; and, finally, also, are equal from the 
point of view of the command of reason, inasmuch as all 
of them are presumed to be morally free. Accordingly, the 
notion of the equality of men forms in the metaphysical 
systems, and in those of the law of nature, a constituent 
and integral element of the notion of right — not, indeed, on 
any practical grounds, as with the utilitarian school, but 
as the result of the most advanced abstraction of the notion 
of man. 

§ 184. If, and as far as we bear in mind, however, the 
human origin of authority, and thus also of the supreme 
power of the state, the commands of which constitute 
objective law; and look upon the state as a form of the 
dominant society, and as realizing its central principles, 
and accordingly upon the dominant society itself, in its 
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final analysis, as being the sphere of the coincidence of the 
individual interests with the superior vital interest, and of 
its realization through the co-operation of its members ; it 
must follow that the claims and strength of the individuals 
furnish the basis to which the command asserting the 
social order must be always referred. The satisfaction 
of those constitutes the standard of the perfection of the 
society ; and this is also conclusive with regard to the de- 
termination of the notions of right and law, which, as a 
consequence, are always relative to the system ot human 
wants and to the mode of their satisfaction. / Thus, the 
abstract and ideal notion of law presents itself as 
the perfectioning of positive law, and as constantly re- 
lative to it ; whilst morality appears as the sum of those 
desirable rules, the realization of which cannot be expected, 
even under abstract conditions answering this ideal, through 
coercion on the part of the society, j 

Legal duty and subjective right — the latter distinguished 
from any claim not yet socially assured, which generally 
serves as a starting - point — figure, again, as derived 
from the objective rules, and as corresponding with 
them. Even religious regulations — if regarded from 
this point of view — show themselves as relative ; for 
the idea of the Deity, though it be the loftiest, and 
though it form the absolute ideal of the age and sphere 
which gives it birth, changes with the advance of views and 
with the conditions ensuing upon the creation of ideals of a 
higher order. Consequently, the relation of man to the 
Deity, and the laws concerning his conduct arising there- 
from, also undergo a change. Hence, in this train of 
thought, not only the subject matter, but the boundaries, 
too, of religion, morality, and law are continually changing 
in accordance with the modification of human conscious- 
ness and of the sphere of action of the state, in spite of the 
circumstance, that the specific difference of these notions 
is duly recognized together with their relativity. 

Finally, those ideals, which are expressive of the per- 
fection of theoretical abstraction, and of the highest aims 
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marked out, for the time being, for practical endeavours, 
are thus also conceived as relative and changing ; and lay 
no claim to any authority extending over all times and 
circumstances, remaining always connected with the or- 
ganism and spheres of the society which exercises rule — 
that is, always keeping the level of its factors. 

§ 185. These different shades of meaning of law and 
right, in their diverging combinations and relations, as 
well as in the stages of the gradual clearing of the notion 
of proper secular law, become at the same time reflected, 
as a matter of course, in the various words employed for 
the purpose of expressing these notions ; the most im- 
portant of which are the technical terms used by the 
people of the two countries which have played the 
most conspicuous part in the development of law— 
namely, the Greeks and the Eomans. According to the 
currents of thought with which they are associated, these 
divide into three groups : one, which ascribes the greatest 
importance to the religious element in the law, and which 
is expressed in Greek by the terms Oe/jLc^ and Upa Kai oata, 
and in Latin by those of fas and sacra ; a second, which is 
linked with the metaphysical and moral idea of justice, and 
to which hiKT] and BiKatov, in Greek, and jus and justuniy 
in Latin, belong ; and finally the third, in Which the 
idea of humanly-established law predominates, and where 
the Greek yJnJKJyiafia and v6/jlo<;, and the Latin popu- 
lisciium, plehiscitu7n, and lex are properly used ; whilst 
in the Greek Bea-fib^; and Kpdro^, the foundations of 
the obligatory force of the different regulations are dis- 
tinguished ; and the Latin ratio, again, preserves, in the 
compound expressions in which it is used, the complex 
shades of rational conceivableness and order, peculiar to 
the different kinds of command. 

The word BifiL^, with the entire group of its kindred 
terms, points to that phase of conception in which the 
phenomena of permanent order begin to be recognized 
in human life and society, but are still looked upon as 
merely of a mysterious and directly superhuman nature, 
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— ^now deified in themselves, and now again venerated as 
Divine attributes. Hence, we find di/Mt^ figuring in Homer 
as the personification of order, as the leader of Divine 
revels, as the summoner of Divine assemblies, as the pro- 
tector of human deliberations in council, as the guard over 
the gathering and dissolution of these councils, and, at the 
same time, as destiny and right custom. In Hesiod it 
figures as the sister of memory, as the spouse of Zeus, and 
as the mother of order, justice, and peace. In Pindar it is 
regarded as the protecting goddess, and as the fellow-judge 
of Zeus ; and, subsequently, as Divine law itself, and as 
that which is generally right. In this connection the verbs 
0€fjLc<rr€V€iv and defil^cLv, in the meaning of *' to govern " or 
" to judge," present themselves ; further, the Oifiire^ as the 
primary dispositions of the Divinity ; and, again, the Be fit- 
o-T€9 as the principles of justice divinely established and 
sifted out by the judge, and which are, at the same time, 
the propositions of divinely-derived law and order, estab- 
lished in part immediately by the gods themselves, and in 
part by divinely-inspired men, and reaching far beyond his- 
torical memory, or being the application of principles of 
such a nature to new circumstances. The concrete insti- 
tutions, again, of a purely religious character, which are 
ranged under these rules of law are the Upa xal oaui, refer- 
ring to acts concerning Divine worship, funeral ceremonies, 
sacrifices, and mourning, the sacredness of which stands 
above human dispositions, and which, like Oefic^ itself, have 
their foundation, not in Kpdro^^ the authority of power, but 
in B€(rfi6<;, the bond of destiny. 

With the exception of a slight difference in their shades 
of meaning, the Latin fas and sacra correspond with the 
same line of thought ; fas is a more abstract notion than 
OifjLL^ ; it is never personified, and means all the rules of 
Divine law which relate to human activity and morality. 
The corresponding sacra, the religious and funeral cere- 
monials, are, on the other hand, referred to, in their appli- 
cation to civil life, by the word sacramentwn. In other 
European languages there has scarcely survived any ex- 



384 LAW AND BIGHT. 

presBion answering this phase of intellectual development, 
excepting perhaps the Anglo-Saxon word ae, meaning the 
ancient common law, and relating, as it seems, to the idea 
of eternity. 

§ 186. In contrast to these currents of thought of a 
theological character, appear those which embrace the 
metaphysical relations of the notion of law, and are 
embodied in the Greek word SIkt), which, though prepon- 
deratingly moral in its sense, signifies, at the same time, a 
correspondence with positive law, and in the Latin word 
ju8f which again corresponds rather with the notion of the 
order of the state, and in the derivations of both terms. 

The derivation of the Greek Si/crf is connected with the 
notions of directing, of pointing out ; and the root expressive 
of these appears to be identical with that one in the Latin 
language which means "to say." Thus, with regard to its 
origin, BUt) would be analagous to fas, according to one of 
the derivations of the latter from the verb /an, " to speak," 
although differing from it in meaning. Subseq[uently, 
owing to the connection between the notions of law and 
equality, we j&nd in Aristotle the Stxatov reduced, by means 
of a false etymology, to a division into two halves. In 
general, Bi/caiov signifies moral as well as legal justice, the 
latter being usually understood in its ideal conception. 
The Latin jibs, on the other hand, means essentially per- 
manent human law. Originally derived from a root ex- 
pressing connection and appropriateness, it relates to 
things happening in the regular way. Hence, its meaning 
of validity, and thus may be explained the subsequent 
connection between jus and ratum. Subsequently, it entirely 
assimilated with the notion of the law of the state, and 
hence obtained that meaning which pointed out the place 
of the judiciary and the judicial proceedings in general. 
In its plural, jui'a, it means the interpreted propositions of 
the ancient common law, as contradistinguished from the 
new law established by legislation; whilst its use in the 
sense of right is likewise derived from the notion of 
appropriateness, and developed later on into the meaning 
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of power over others. The verb juherc, together with its 
{onujussuniy from which the word jus is sometimes erron- 
eously derived, is undoubtedly not antecedent to it, but is 
itself a derivative from jus. 

It is worthy of note that the Gothic word *'msiza," the 
root of which seems to correspond with that of jus, signifies 
the ''better/' and thus connects the notion of law and 
right with that of the morally good, a connection peculiar 
to the Latin Justus, and occurring, remarkably enough, in 
all the modem European languages, in the English right, 
in the German recht, in the French droit, in the Italian 
diritto, and even in the Hungarian jog, and which has led 
to the identification of the notion of law with that of the 
right side, of the straight, and of the even, a reference to 
which we already meet with in Homer's " straight decrees." 

§ 187. The Greek word vo/io^, and the Latin lex, ever, 
from the very first, expressed strictly the command of the 
state founded upon human dispositions, although the former 
was employed at quite an early period in a borrowed sense, 
as signifying, for instance, with Homer, the rules of song, 
whilst it was used by Pindar, and subsequently also by 
Plato, as expressing the metaphysical notion of the 
laws of nature. Nofio^, being derived from a root which 
originally signifies ''distribution," is associated with a 
large group of words, embracing the notions of pasture, of 
shepherd, of fate, of number, of money, and ascending to 
the notions of country, of government, of disposition, of 
rule>. and of law. In this latter sense, however, vofio^ 
means the rational, general regulations which maintain 
the life of the state, in opposition to the yln]<f>ur/jLa, the 
resolve of the people bearing upon some particular act. 
These two words stand in much the same relation to each 
other as the Eoman lex to the populiscitum or plebiscituvi, 
which latter involves only the consideration of validity 
derived from the will of the people. But vofio^ and lex^ 
being also founded upon internal causal necessity — the 
suprema lex not being the voluntas, but the salus publica, 
not subjective, but objective — can be created only by 
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men possessed of special qualifications for that purpose, 
after due deliberation, and obtain their final authority 
solely through the power or right of the assembly to give 
their assent to them — that is, through the KpdTo<;, The 
Anglo-Saxon words ^^ laga'' and ^' assetnissa'* imply also 
a sense of artificial construction, being derived from roots 
which signify " laying down," to which the origin of lex is 
traced by some ; whilst the Hungarian " torveny " may also 
be traced to a root significative of " making artificially." 

§ 188. We find, nevertheless, in quite the remotest 
periods of literature, the notions answering to the secular 
law, as distinguished from the Divine law, made the objects 
of personification — ^that is, deification, and drawn into rela- 
tions with metaphysics. Thus AUrj figures in Homer and 
Hesiod as a goddess, although the attribute of regularity 
belonging to law was solely identified with the Divine 
0e/At9. Indeed, according to the earliest definition of v6fio<; 
in Pindar's celebrated verse, " Law is the king of all ; with 
lofty hand it rules over mortals and immortal beings, 
justifying even the most violent,'* this notion partakes also 
of the meaning of the law of nature, with the same primitive, 
metaphysical generalization observable in the Sanskrit rita, 
in the sense of the material, and, again, of the spiritual 
order of the world. This generalization is also reflected in 
the Eoman ratio, especially in its compound expression 
ratio naturalis, which almost entirely corresponds with the 
definition of the jus naiurale given subsequently by Ulpian, 
following in the footsteps of the Stoics, to the effect that it 
is the order of nature, as well as that natural disposition 
inherent in man, which gives rise to the institutions of 
marriage, of the bringing up of children, and also to 
those of property, of circulation, of trade and exchange, 
and to those through which power is asserted. The notion 
of ratio still further develops into the ratio aequitatis, and 
into the ratio utilitatis relating to the jus singular e, the 
former being the order of equity, and, at the same time, the 
earliest international order, and the latter, the exceptional 
order of utility. It passes, in addition, into the ratio 



DEFINITIONS OF LAW WITH TEE GREEKS, 837 

civilis, comprehending the consequences of the positive 
order of the state appearing in the law, in which connec- 
tion, however, ratio has become identified with the meaning 
of human understanding or of general consistency. 

§ 189. After the development of the philosophical schools, 
we find Greek writers giving increased prominence to the 
definition of the notion of law in connection with its moral 
bearings, whilst the i^o/^o? having, since Herodotus, passed 
from the notion of the institutions of the state to that of 
custom, was used in its proper and precise sense during the 
latter phases of Athenian life only ; vofio^ being applied by 
the philosophers partly to mean the sum of custom, and, 
partly, to distinguish the written law from the unwritten 
law, in which latter capacity it was identified with the Divine 
law and with the law of nature. Pythagoras, accordingly, 
defined law, taken as synonymous with justice, to be that 
quality which, in his mystical system of numbers, became 
identified with the number eight, or the evenly even 
number, which orders the return of the same quantity and 
quality to one being, on the part of another being, which 
the latter received from the former. 

Law — that is, justice — is, with Plato, the principle which 
orders the just relation between the activity of the three 
spiritual component elements of the two organisms sub- 
jected to it, namely, of the individual and ot the state. 
With Aristotle it is that virtue which, in weighing the 
advantages to be distributed by the state or manifesting 
themselves in the circumstances of circulation, determines 
the middle between the much and the little, and is itself 
the essential medial; whilst, from Socrates onward, the 
law is throughout conceived as the enactment, in part, of 
the state, and, in part, of nature. In the proposition 
of Demosthenes, cited by Marcian, this definition was 
afterwards amplified with legal acumen, taking also 
into account the historical considerations, as follows : 
" The law is that which every man must obey for many 
reasons, but mostly for this, that every law is the inven- 
tion and gift of the gods " (here Demosthenes touches 

22 
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the relation of law to the venerable and ancient Themis), 
" the doctrine of wise men " (referring here to that phase 
of the development of the law when the law was looked 
upon, as in Solon's Oiafioi, as a matter to be determined 
only by inspired men), "the coercion of those who either 
intentionally or involuntarily offend " (reminding of the 
interpretation of the law by the tribonals for blood 
guilt), *^ the common institution of the state according to 
the determination of which every man who lives in the 
state must order his life ; " thus including, in the closing 
sentence of the definition, the later element of the decrees 
of popular assemblies into the notion of law. 

The Stoics, again, lay greater stress upon the metaphysical 
notion of law, which is by them identified with the law of 
nature and with the universal consciousness, X6709, of the 
spirit giving life to nature — ^that is, of the Deity ; and derive 
hence the three commandments of the law : "to live honestly, 
not to injure another, and to give every one his own," with 
reference to which it may be observed, that the notion of 
honesty is here not to be taken in the sense of simple pro- 
priety, but in a technical sense, meaning conduct in harmony 
with the just and eternal law. In defining the notions of 
justice, right, and law — ^not including the determinations of 
positive constitutional law, which naturally depend upon the 
sources of law of each separate period — the Eoman writers 
and jurisprudents follow strictly in the footsteps of the Greek 
definitions. Thus, with Cicero, law is the just discernment 
of the supreme Deity, which commands honest actions and 
forbids contrary ones. With Celsus it is the art of the 
good and of equity; whilst Papinianus repeats Demosthenes* 
definition of the law with this characteristic difference, 
that, with a view to the course of development of the Eoman 
law, he substitutes for " the doctrine of wise men " the 
** virorum prudentum consultum.'" 

§ 190. It is quite natural that the Christian writers, 
again, should refer the law to the Divine will, a tendency 
which we find for the first time reflected in the expression 
lex aeterna occurring in St. Augustine, as also in the con- 
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ception of law as the order answering the lex ac. 
This latter conception, owing to the preponderance of 
ternary law during the barbarous ages, is subsequci 
supplemented by the notion of human law founded uj 
custom, as instanced by the citations in 6ratian*8 collec- 
tions, which draw a distinction between, on the one hand, 
the law of nature and the Divine law contained in the law 
of Moses and in the Gospels, and, on the other hand, human 
laws founded upon human customs. St. Thomas Aquinas, 
going further, distinguishes the eternal law, which is the 
governing insight into the whole universe existing in the 
Divine mind, and the law of nature, which is primary and 
secondary, and, in its first relationship, also Divine — for, ac- 
cording to the Apostle St. Paul, it is participation in the 
eternal law — ^from the human law which is established by 
men, in accordance with the times and their needs, out of 
the rules of the law of nature. With Dante, who starts 
from these premises, we find law and right defined as the 
personal and real proportion between man and man, which, 
if maintained, maintains society, and, if corrupted, corrupts 
it. Dante, accordingly, appears as the first writer after 
Aristotle, whose notions of law and right embrace also the 
notion of relation. 

The writers of the era of the Eeformation still share this 
theological and scholastic view of law and right. It may 
be met with in Suarez, Bolognetus, Melanchthon, as well as 
in other early Protestant jurists of Germany, as also in 
Selden, and appears, with some reminiscences of Platonic 
expressions, in its most pleasing form in Hooker's cele- 
brated definition of law, to the effect, that : " Of law there 
can be no less acknowledged than that her seat is the 
bosom of God, her voice the harmony of the world ; all 
things in heaven and earth do her homage, the very least 
as feeling her care, and the greatest as not exempted from 
her power; both angels and men and creatures of what 
condition soever, though each in a different sort and 
manner, yet all with uniform consent admiring her as the 
mother of their peace and joy; " and, further, "Law is 
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that which men by discourse of natural reason have rightly 
found out themselves to be all forever bound unto in their 
own actions." 

§ 191. In Grotius main stress is laid, again, on the 
definition of the law and likewise of the just. The first 
definition of law is negative, and as follows : " Law means 
nothing else but what is just, and that rather in a negative 
than in an affirmative sense, namely, what is not unjust; 
unjust, again, is all that which is opposed to the nature of 
society, according to the views of those who live within it," 
and, as a consequence : " The law is the rule of moral 
actions which obliges to do what is right." He further 
classifies the law into natural law and voluntary law, and 
defines the law of nature as *' the command of right reason, 
which deduces from the compatibility or incompatibility of 
some action with the nature of society and of understand- 
ing, whether it contain moral depravity or moral necessity." 
Eight, again, is with him the faculty of action, exclusively 
from the point of view of society. This latter definition is 
also accepted by Leibnitz, according to whom subjective 
right is a moral power. Thomasius, on the other hand, 
proceeding from Hobbes's definition of the law, says: 
" Subjective right is a moral faculty of action, which 
accrues to us through the permission of a superior in- 
dividual, as against another with whom we live in society, with 
regard to something, to properly possess or act it." For 
Hobbes had returned to the proper and positive conception 
of law. Concerning the law of nature, he observes that, 
** a law of nature is a precept or general rule found out by 
reason, by which a man is forbidden to do that which is 
destructive of his life, . . . and to omit that by which he 
thinketh it may be best preserved. . . . These dictates of 
reason men used to call by the name of laws, but im- 
properly ; for they are the conclusions or theorems con- 
cerning what conduces to the conservation and defence of 
themselves," whereas, " Civil law^is to every subject those 
rules which the commonwealth has commanded him by 
word, writing or any other sufficient sign of the will to 
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make use of for the distinction of right and wrong ; that is 
to say, of what is contrary, and what is not contrary to the 
rule." 

A contrast to this sober and positive conception is 
Montesquieu's definition of the law. According to it, " the 
laws, in the widest sense, are the necessary relations 
springing from the nature of things, and in this sense the 
Deity, the material world, the superhuman intelligent 
beings, the brute creatures, and men, have all their laws." 
In another place he says : *' The laws of nature are so 
called, because they spring solely from the constitution of 
the human being/* From these laws, again, may be 
distinguished the positive laws, those of nations, the political 
and civil laws. With Wolf the law also is metaphysical, 
but it is at least conceived in a consistent sense, viz., as the 
necessary means of fulfilling the duty of attaining perfec- 
tion. 

§ 192. A new era in the definition of law begins with 
Kant, who derives the law from the essence of practical 
reason, forming the principle of free will. Hence, objective 
law presents itself, according to Kant, as " the aggregate of 
those conditions under which the arbitrariness of one can 
be reconciled with the arbitrariness of another, in accor- 
dance with the general law of liberty," and subjective right 
as " the authority to use force." 

These notions furnish the basis for all the subsequent 
German definitions of law and right. Thus, with Savigny, 
** objective law is the rule establishing the invisible 
boundaries within which the existence and efforts of every 
particular individual obtain a secure and free field." With 
Hegel alone a slight deviation is observable. He identifies 
objective law with will, absolutely existing in itself and for 
itself. Krause, again, modifies Kant's notion in conformity 
with the principle of the material determination of the task 
of the state, by calling objective law the organic whole of 
the external conditions of rational life. This is amplified by 
Ahrens, who conceives law to be the order defined by liberty, 
relating to the moral life of man as well of human society. 
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*' which is the counterpart of the order of nature, acknow- 
ledging the mastery of causal necessity in such a manner 
that, both in the original and in the counterpart, the 
general Divine order of the world and of life, each in their 
peculiar character, is manifesting itself, and that thus law 
is a principle of order, producing harmony, which is, in a 
subordinate view, also a notion of power and government." 
Trendelenburg, following the same line of thought, defines 
law " as the sum of those general limitations of action in 
the moral whole, which have the effect, that the moral whole 
and its organism can maintain itself and go on developing." 

§ 193. In opposition to this conception of the German 
writers, which constantly tends to the construction of an 
ideal notion of law, intended to comprehend within it both 
the connection between objective law and subjective right 
and its explanation, the English jurists have ever since 
Bentham drawn a sharp line of distinction between the two. 
According to this distinction, right is subjective, and, hence, 
an individual claim capable of being asserted through the 
public opinion in the state or in society, or by means of 
the aid and protection of the state. Law, again, is defined as 
a rule asserted by superior authority, which, according to its 
sanction, is either Divine, natural, moral, or consonant to 
public opinion, or law of the state. In its most abstract 
definition, law is thus described as a rule of conduct, 
valid with regard to a larger group of mankind, which finds 
its sanction in human disapproval, and which, in its relation 
to the state, is directly or indirectly asserted by the 
supreme power of the state, or as the sum of the rules 
ordering the structure and activity of the state — the final 
sanction in either case being the disapproval of the pre- 
ponderating majority of the members of the state in 
question. 

Latterly, however, a tendency is observable in German 
literature to come nearer in their definitions to this notion 
of law, deduced from the analysis of the nature of the 
positive rules, owing to the circumstance, that, under the 
influence of the doctrines of the historical school and of 
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Hegel, the conception of law as the assertion and limita- 
tion of will has more and more gained ground. Thus, 
Ihering argues, that the idea of law, as effecting the recon- 
cilement between the notions of objective rules and sub- 
jective claims, can only arise from the conception of law 
as being obligatory in a double aspect/ Law, therefore, 
according to him, is " in the full sense of the word, the 
bilaterally obligatory force of the statutes, that is, of the sum 
of the actual rules, or rather the subordination of the author- 
ity of the state to regulations emanating from itself.*' , 



CHAPTER XIII. 

THE FUNDAMENTAL PRINCIPLE OF LAW AND RIGHT, AND THF 
PSYCHOLOGICAL DEVELOPMENT OF THE NOTION OF BIGHT. 

§ 194. The various definitions of the notions of law and 
right are necessarilj' onesided, and can never fully cover 
their entire matter, in that they involve the conception 
of the nature and quality of the social authority, the 
setting forth of the aim and sphere of function of the state, 
the determination of the fundamental principle of the 
society, and its definition as absolute or relative, and in 
that their appropriateness depends, besides, upon the 
measure of abstraction and of dialectical discrimination 
employed in framing them. Since, however, these different 
conditions of the proper definition cannot be all of them 
found in harmony, either in any single system, or even with 
any single thinker, the current definitions diverge from each 
other in many particulars, both with regard to their 
foundation and to the sphere of their contents. They refer, 
in turn, to the ideal law, to the positive law, at times not 
even to law and right in general, but merely to statutory 
enactments, and, in some cases again, to subjective right 
alone. As a consequence, they neither rise at all times to 
the level already attained by the notion of law and right, 
nor do they embrace all its bearings ; the essence of the 
various trains of thought, in this respect, finding a much 
fuller expression in that marking out of the fundamental 
principle of law and right, after which the devisers of systems 
have always striven, in order to justify their convictions by 
pointing out concisely and precisely the grounds upon 
which they rest. 
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The fundamental principle of law and right is the most 
general and the most abstract summary of those attributes 
by which they become cognizable, the absence of which 
results in a condition of lawlessness. In systems in which 
law and right are conceived as being absolutely, immutably, 
and eternally identical, as is the case with the theological 
and metaphysical theories, these attributes form logically 
the internal nature and true essence of law and right. The 
fundamental principle figures as fully expressing it, and, 
hence, as the logical and most general principle of its 
cognition, principium cognoscevdi, in the sense that it is 
that proposition which serves to distinguish it from all that 
is foreign to its true contents, and also that idea possessing 
actuality, from which, without taking into account any 
other agency, all those several rules and claims are by way 
of deduction derivable which may exact consideration as 
law and right, and their being comprehended in which is, 
further, the cause of their truth. It serves, besides, as the 
fundamental and effective cause of the actual existence of 
these secondary rules and claims, deduced in detail, princi- 
pium existentice, OTjfiendi, as well as of their validity, priwci- 
piu7n possibilitatis, or essendi, from the superior, independent 
and absolute existence and validity of which they can alone 
derive justification and proof of their own existence and 
validity. 

In theories founded upon experience, and avowedly rela- 
tive, on the other hand, the fundamental principle is a mere 
standard, obtained exclusively by way of induction as the 
highestabstraction; serving the purpose of a paramount idea 
in the establishment of the logical connection and harmony 
of some ideal system, and, hence, of the most universal 
common notion to be found in every concrete and imagin- 
able institution of law, containing necessarily the most 
formal, the most abstract, and the least positively material 
elements. Whilst, therefore, the import of the funda- 
mental principle is, in the theological and metaphysical 
systems, also of influence with regard to the justness of 
their contents and of all their particulars, in the case of 
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the relative view, it is only conclusive as to the proper deter- 
mination and organism of the frame of the respective 
theory, and its significance mostly consists in this, that it 
points out the grounds of the divergence of the different 
conceptions, and may he used to symbolize the connection 
subsisting between the notions of law and right, the source 
of the authority of the state, and the aim of the state. 

§ 195. Hence, the historical sequence of the funda- 
mental principles of law and right — since, at any rate, it 
fully presents to view those agencies and conditions which 
are decisive with regard to the formation of the notions of 
law and right — is connected with the development of the 
psychological idea of right, as far as this idea was formed 
consciously by means of theory ; the fundamental principles 
reflect all the elements of the development of the notion 
of right, except such elements as have exerted a gradual 
and imperceptible influence, and produced instinctive 
formations. In this way, indeed, fundamental prin- 
ciples, apparently identical, may repeatedly rise to 
view during different phases of the development of 
thought ; yet with some shades of divergency. These 
latter are due to the successive accession of such ele- 
ments as do not owe their assertion directly to individual 
reasoning. Wherefore, from the point of view of solving 
the more complicated problem of concrete psychological 
development, it is desirable to first systematically classify, 
survey, compare and weigh all the possible fundamental 
principles of law and right. 

The first question, however, which comes up in this 
connection, is, as to whether it be in any way possible to 
establish some fundamental principle, or to ascertain a 
general standard of law and right, or, according to meta- 
physical conceptions, a universally fundamental abstract 
cause of law and right. 

The dispute concerning the existence of a fundamental 
principle of law and right, which, properly speaking, refers 
to its conceivableness — for the existence of a notion is 
always a matter of the possibility of conceiving it— has 
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besides been frequently identified with the question of the 
existence and validity of the law of nature, or of the law 
of reason, and, even with that of their connection with 
positive law, and was, in addition, mixed up with numerous 
extraneous elements ; for instance, with the questions of the 
historical reality of the condition of nature, of original 
ideas, or of the standard and proofs of Divine revelation, 
which lie absolutely beyond the sphere of scientific thought. 
§ 196. The denial of the possibility of a fundamental 
principle of law and right can only have its origin in the 
conception, that there exists no stable and general feature 
at all in human rules and in institutions of community, 
and that every positive system of law and right entirely 
differs from every other positive system of law and right, 
with regard to its foundation as well as to its contents and 
force. This view, again, can arise only from regarding 
men as altogether differing in nature from each other, and, 
consequently, from the wants, claims, and ideas in different 
spheres, at different ages, and under different circumstances, 
being robbed of all their contents of identical elements, 
and from the tendencies of human development being 
asserted to be merely accidental, and utterly diverging from 
each other. This would amount to a denial of the imity 
of the order of nature, of the stableness of human nature, 
of the continuity of social development, and of its organic 
nature and consistent course as well, and to a denial of the 
possibility of any moral sense, which, in this form, is merely 
a false charge made by some dogmatic writers against 
their opponents. This charge, if brought in good faith, 
may be ascribed to the circumstance alone, that an author 
who is convinced of the absolute truth of his own principle 
and ideal is generally unable to comprehend the possibility 
of a differing view, and takes consequently no account of 
its diverging foundation and tendency, nay, looks upon the 
rejection of his own view as tantamount to a denial of all 
rationalness. No doubt, however, that the rudeness and 
the variety of the offshoots of the early phases of philoso- 
phical thought have afforded some ground, not indeed for 
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the pretence that any systems denying the possibility of a 
fundamental principle of law and right had actually been 
established, but for the view that, individual reasoning 
being accepted as the exclusive standard of the validity 
of thought, the notion of the order of nature is apt to 
be placed into antagonism with the operations of the 
human mind, and with what are conceived to be its 
artificial, and accidental products. It must, therefore, 
be understood in this sense, when Archelaus pronounces 
law to be, like language, not natural, but merely positive ; 
when Democritus points out that the rules of law are 
artificial, whilst atoms and the vacuum have an existence 
of their own by nature ; when the Sophists, who deemed 
truth to be merely subjective, and regarded the individual 
as the ultimate measure, declare right to be merely 
positive, as a calculation of personal advantage, a& 
the regulation of the over-strong, or as the artificial 
defence of the weak ; when the CyrenaBans and the sceptics 
rejected nature as the foundation of right ; and, finally, 
when Cameades looked upon individual advantage and 
instinct, depending upon every one's own judgment and 
passion, as the only possible rule of action. 

§ 197. It can be easily understood, however, that those 
who, proceeding from metaphysical grounds, perceive in 
the fundamental principle of law and right the effective 
causes of the validity of the positive rules of law, and, 
accordingly, assert not only the possibility of constructing 
ideal systems of the law of reason, and of the law of nature, 
but also of their universal concrete realization, should see 
a denial of the existence of a fundamental principle there, 
where it merely figures as a possibility of being abstracted 
from concrete institutions, and as expressive of their 
common attributes. Yet, whenever the philosophy of law 
and of state is placed upon a strictly scientific basis, and 
does not step forward with the claim of an absolute and 
final ideal holding good for aU times, it must necessarily 
attribute but a relative validity to its propositions, and, 
above all, to that general summary of them, the contents- 
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and meaning of which unavoidably change with that sphere 
of phenomena, in which it is used to give expression to 
identical relations. On the other hand, the systems of a 
theological and metaphysical character, such as the systems 
of Divine law, of the law of reason, and of the law of 
nature, claim for themselves, quite as naturally, absolute, 
eternal, and universal recognition. From their own point 
of view, they are unchangeable from their very nature, and 
equally valid at all times and in all places, and thus they 
attribute to themselves an existence and authority distinct 
and independent from their external manifestations or 
acceptance, according to which positive law is of binding 
force only to the extent of its agreeing with their doctrines. 

That the creation of every ideal is, at the same time, an 
expression of the endeavours to realize the same, follows, 
beyond doubt, from those very conditions that call it into 
existence. Hence, in the field of the institutions of law 
and of the state, as in every other, the desire of, and faith 
in the assertion of the ideals, as well as the conviction of 
the ultimate acknowledgment of their authority in con- 
sonance with tbeir truth, find a natural explanation in the 
theory of ideals. Every relative system, therefore, also 
necessarily shares, during the time of its predominance, 
such pretensions,- and the systems of an absolute character 
differ from the former only in this respect, that the appro- 
priateness of taking into account the effect of concrete 
circumstances must be always acknowledged by the former, 
and is absolutely rejected by the latter. 

Consequently, these systems come forward not only with 
the claim that the realization of their doctrines should 
constitute the aim of legislation, but with the additional 
one, that they should be adopted as positive law. The 
extent to which this may anywhere actually happen, depends 
upon the nature of the part assigned to the organs applying 
the law, and to science in connection with legislation. It 
depends, further, upon how far the positive law is looked 
upon as complete, as exhaustively set forth, and as the 
emanation of the consciousness of the state, and how far 



350 LAW AND BIGHT. 

founded upon instinct or sentiment which has not yet 
arrived at clear consciousness. ^Th e authority allowed to 
any philosophical system with regard to completing and 
supplementing positive law depends, besides, under all 
circumstances, upon the degree of weight attributed, in. 
general, to individual currents of thought thoroughly 
developed -and perfected through generations, in contrast to 
public sentiment, although but vague. The historical 
school, has, in this respect, denied the admissibility of the 
consequences of any philosophical and systematic doctrine 
of the law, and, allows, at most, inferences to be drawn 
from the nature of concrete cases, for the purpose of sup- 
plementing existing positive rules of law, the effect of 
which results in giving, on the one hand, to such elements 
of the formation of law as lie hidden beyond consciousness 
an undue ascendency over the inferences obtained by 
scientific abstraction, and, on the other, quite properly 
gives, in concrete cases, to the interpretations derived from ' 
a less abstract conception of the law prefer-ence over those 
which proceed from its more general conception. The 
first of these postulates can be maintained only so far, 
as the dominant society has not yet arrived at a conscious 
and systematic conception of its own interests, that is, 
as legal theory has lagged behind the positive forma- 
tions of life, a circumstance which necessarily occurs with 
all systems of a metaphysical character, which, for this 
very reason, are unchangeable/^ This is the case all the 
more, since, in point of fact, such systems are empty in 
proportion to their generality, and, for the most part, draw 
their matter from the rules of some positive system of law 
antecedently developed, as, for example, in the case of the 
systems of the law of nature, which take their doctrines 
from the contents of the Pandects, which, torn from their 
historical connection, and mostly misunderstood, have thus 
generally supplied the materials for the more detailed pro- 
positions of the theories of the law of nature. ^ to the 
second postulate, it must be acknowledged ta be well 
founded, for every social transformation can be effected but 
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by degrees, and, consequently, the development of it must 
always tend towards the nearer ideal rather than that which 
is more remote and of a higher order?) 

§ 198. That mode of classification, therefore, which is 
based upon the simplest differences between the systems 
relating to the fundamental principle of law and right, 
results in ranging under distinct heads the systems founded 
upon theology, those based upon metaphysics, and those 
derived from experience. 

To the first of these three classes belong the systems 
which identify the fundamental principle of law and right 
with the wiU of the Deity or with its essence. The second 
group comprises those founded upon the order of nature or 
its laws, upon the human understanding or upon practical 
reason, and, finally, those which appeal to the moral sense as 
to an attribute inborn in man, eternal and not amenable to 
analysis. The third class embraces the theories of utility, 
the theory of power, as well as that theory which, although 
deducing the fundamental principle of law and right from 
moral sense, yet looks upon moral sense itself as amenable 
to experience, and not as absolute, immutable, and final. 

The fundamental principles may be distinguished again 
upon the basis of a metaphysical conception, according as 
they are founded upon sense, upon faith, or upon reason, 
or — a division quite identical with the one last mentioned 
— as they are referred to sentiment, to authority, or to 
reason. According to the utilitarian point of view, the 
fundamental principles present themselves again, either as 
ascetic, that is, such as identify every worldly and practical 
advantage with evil, and seek the fundamental principle 
of law and right in antagonism to mundane happiness, 
or as founded upon sentiment, that is, upon sympathy 
and antipathy, or, finally, as based upon experience, 
and, at the same time, as showing themselves, in their 
ultimate analysis, always reducible to utilitarian considera- 
tions. 

A further classification of the fundamental principles 
arises from their relations to those agencies from which 
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they are derived. Hence, they are either external or in- 
ternal according as the standard of right is sought outside 
human nature, or is deduced from the latter. The internal 
fundamental principles are material, as far as they appeal 
to experience, or formal, if they are merely founded on 
the laws of human reason ; or they may proceed again 
from hoth sources, in which case they are of a mixed nature. 
The material fundamental principles are either objective 
or subjective, according as they refer to possibility in 
connection with external experience, or to the internal 
sense ; whilst the formal ones are founded upon ihe doc- 
trine of virtue or upon the doctrine of right, according 
as they are able to derive right indirectly only from the 
legislation of reason, through the more general principle 
of virtue, or parallel with the latter, immediately from 
the independent legislation of reason. Amongst the 
external fundamental principles must be classified those 
directly theological and those appealing to the order or law 
of nature or of the world. The fundamental principles of 
the theories of power and of utility present themselves as 
internal, material, and objective ; whilst those which are 
reducible to sentiment, to sympathy, and to the sense of 
fitness, appear as subjective ; and those, again, in which 
the results of these agencies are conceived as susceptible of 
proof by experience, belong to the mixed class. The formal 
fundamental principle of the doctrine of virtue is the prin- 
ciple of attaining perfection and of the general moral 
legislation of practical reason ; the fundamental prin- 
ciple founded upon the doctrine of right recognizes the 
immediate bearing of this legislation also upon law and 
right. 

§ 199. n^he theological view concerning the fundamental 
principle of law and right accepts either the Divine will or 
the Divine reason, that is, the Divine essence, as the 
foundation of rightT} 

The tifiDty with regard to the Divine will is meLssith 
in all cases where law and right are jderiv.ed iromjome 
positive revelation of the Deity, and, since the -Diiinejwill 
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nBcessarily presents itself as inscrutable and arbitrary, ac- 
cording to the human understanding, this theory appears, 
as a consequence, as antagonistic to every effort to found law 
and rig ht upon a principle of order, intelligibly consistent 
and permanent. For this reason, every progressive philo- 
sopJiicaT attempt, which ascribes an independent value to 
the inferences of human reason, comes into conflict with 
this ingenuous and direct theological view; hence arise 
-the first attem pts, in the systems of science, to break with 
theology, and hence the growth of the conviction that, as 
<jrotius expresses it, the results of reflection would prove 
right, even "if it could be supposed — which cannot be 
accepted without the greatest wickedness — that no Deity 
existed," ^These considerations, later, give rise to the 
doctrine , that jupt^ififj I'g 1^^11^.10^,^ ^ith Divine reason, that 
is, with the Divine-Jiature and essence, which, being eternal 
«^d immutable, exclude all idea .of arbitrariness; for, 
indeedr ^Divme " will and Disine-xeason are only different 
manifestations of the same one and harmonious essence 
of the Deity, the notion of which naturally springs from 
the lofty ideal of monotheism, which was already formed 
in antiquity as being the only ideal answering higher 
moral and spiritual postulates. However, the process 
of thought which led to this identification is of an~en- 
tirely metaphysical character; it is also connected witT 
the hypothesis of the pantheistic theory, whilst, at the same 
timeTiTaccords with all such theories as derive, in truth, the 
ideals from Divine reason,^s is the case with the Platonic 
theory, or with such theories as identify the final weal of 
manjdnd with the dispositions of Divine providence, as is 
set forth by Iifiibjiitz, Paley, and Austin. 
(^^ 200. Hence, the theories founded on the notion of the 
•order of nature are closely related to these last of a 
theologico-metaphysical character. Amongst them may be 
distinguished the primitive theories which conceive the 
notion of the order of nature from the course of the stars, 
from the unchangeable and regular rotation of day and 
night and the seasons, and which led to those ideas ex- 

23 
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pressed in Sanscrit by rita, and in Latin by ratio, and 
which were, subsequently, also applied to the inevitable 
relations of human activity, such as the union of the sexes 
and the begetting and education of children. Later, this 
order — in opposition to the casual acts and enunciations of 
will of the gods, occasionally proclaimed and lacking in- 
ternal coherence — is imagined as standing above the Deity 
itself, and as holding supreme sway, and finds its embodi- 
ment in the Greek expression fioipa, and the Latin fatuvi. 
The agencies answering these terms also figured as the 
remnants of a more inamediate religion of nature, supposed 
to have formed a most ancient stratum underlying the 
systems of more modern mythological polytheism. At a 
still further developed stage of thought, this Divine order is 
identified with the order of moral nature, and the funda- 
mental principle of law and right was derived as following 
out of this, as is shown in some cases by the expressions 
used by Plato, and as modern writers, especially Stahl and 
Walter, have attempted to prove in detaiO 

/^Connected, but not identical, with this theory is that 
purely metaphysical view, which deems the order of the 
independent nature of things to be the fundamental 
principle of justice, that is, of law and right. 

According to Plato, this doctrine follows from the hypo- 
thesis of the exclusive essential reality of the ideas; accord- 
ing to Aristotle, from the theory of causes, and from the 
conception that the nature of things is rational and that 
the qualities and differences of ideas answer the different 
features of natural existence. We find also the same 
current of thought in our century in Schelling's objective 
rationalism, according to which the functions of the spirit 
are entirely identical with those of nature, except that the 
former is, in addition, self-conscious, and that, as a con- 
sequence, the essence of the laws of nature may be dis- 
covered from those of the spirity 

r§ 201. Whilst the order of things is, on the one hand, 
tnus conceived as running parallel with rational con- 
ception, it may, on the other, be also conceived as that 
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blind law of nature, disconnected from insight, the 
rule of which extends over man also, and, as reflected 
in the feeling of power or of advantage, likewise serves as 
the motive of activity and as the principle of law and right. 
This conception forms essentially the foundation of the 
epicurean theory, but, as is indicated by its particularized 
inferences, it points at the same time the transition of 
thought from the metaphysical views to the theory of 
practical utility. A similar fundamental thought pervades 
Montesquieu's views in determining the spirit of the laws. 

But this order and law of nature presents itself to man 
not merely as unconscious only, but also reversely, as the 
manifestation or emanation of the universal spirit, coexten- 
sive with all nature. Hence arise the pantheistic systems, 
which naturally at the same time figure as susceptible of 
being exchanged for monotheistic conceptions. The stoic 
philosophy of classic antiquity represents this view, which 
conceives the X6709, the " word," as corresponding with 
the universe, and as its animating spirit, which creates at 
the same time its universal order and law, and finds its 
expression in the material series of causes and effects as well 
as in the ideal necessity of the good. Hence, obedience to 
nature is its fundamental principle of practical life; the 
moral aim is harmony with the order of nature, for which 
man becomes qualified by wisdom, and which, again, is 
practically embodied in virtue. The rule of virtue, again, 
is the order of nature, every man, as a citizen of the world, 
without regard to his individual situation, being its subject, 
and it is thus universal, immutable, and eternaL) 

We find pantheism built up with the greatest delibera- 
jiion and with rigorous consistency, and applied to every 
group of moral ideas by Spinoza. His system, however, 
differs from tha modern modes of thought founded upon 
natur al sci ence and experience but in this ; it presents 
itself in theological phraseology; thus the law of_jiature 
appears as identical witli .nature in every direction, but 
also at the same time as the expression of the essence of 
the Deity, conceived .as one, undivided and personal, and 
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in harmony with the latter and as its manifestation the 
individual soul also harbours rational love moving to 
veneration of the Deity, as the common fundamental prin~ 
ciple of thirst after knowledge, and of action. Bight , in 
this system, appears also c oextensive with the sphere^o f 
real, and not merely apparent, strength, a greeing with con- 
"iciousness, and thus as being essentially the will of the 
jtverwhelming majority in the state, which is, therefore, re- 
garded as the proper source and representative of the 
sovereign power, the body of which is furnished by the 
state. Accordingly, this theory may be likewise conceived 
as a theory of practical and definitive power, if due regard 
be paid to its essence, independently of its form and origin. 
Similar in its nature is Hege l's theory, which, in the 
dialectical process of the development of the spirit, starts 
Irom the identification of thought with. existence^ of the 
reasonable with the real, and views law and right as the 
objective spirit in liberty as an idea, that is, in ,the 
generality defining itself, in the idea, that an exist- 
ence is the existence of the free will. Its fundamental 
"principle is expressed as follows : Be a person, and^respecl 
persons ; personality being the ^fpftralify nf fref^jj^Jj and 
thus formal, self-conscious, and simplejrelativity — devoid in 
"every other sense of any contents — trMJfl own indiviflnality, 
and consisting in this, that as such it is in eyeryjiixfiction 
perfectly determinate and finite, but, nevertheless, stands 
in absolutely pure relativity to .itself, and thus knows itself 
in .the finite as infinite, general and free. 
Cs 202. Amongst the metaphysical theories are classified, 
in addition, the theory of moral order and of perfection, and 
the kindred theories founded upon the order of natural 
reason ; which all of them proceed from faith in the in- 
dubitable truth of the ideas corresponding with reason. 

The general results of human reason and human thought 
present themselves in this view as unconditionally right, 
and the problem to be solved is confined to the question 
alone, how it should be determined whether a thing really 
corresponds with human reason or noC^ Grotius and 
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Pofe ndor f still attribute great weight, in this respect,^tQ 
tradition, as showing that Ihe preponderating majority of 
men, in all ages and under all circumstances, held the same 
proposition to be true, as well as to instinct, which, ac- 
cording to their view, works in conformity with the laws 
of rational nature. Subsequently, in accordance with the 
doctrines of the Cartesian philosophy, the clearness and 
definiteness_of thoughts furnish the standard whereby Wolf 
perceives the fundamental principle of morality, law and 
right in spiritual approximation to the idea of the Divine 
essence^n" perfection, and, therefore, regards morality as 
theHuty to strive after perfection, only internally enforce- 
able, and the l aw as duty enforceable externally as well; 
On the other hand, Malf^braachp. sees the fundamental 
principle of iuati^e, law and right in the love of the universal 
moral order eternally existing in the Divine reason; 
Cudworth in the ideas of pure. reason; Clarkfi~in the eter- 
^nal fitness of the Xfilations of things ; and the .later Scotch 
^,Schoely pursuing a similar chain of thought, in the judg- 
ment of common sense. 

p^Y 203. A hardly perceptible transition leads from the 
tfiCDry of natural and right reason to the theories founded on 
sentiment ; which were partly brought into view by Grotius 
and Pufendorf in their hypotheses of the social instinct 
and sentiment, and, having become popular during the 
latter half of the seventeenth century, especially in opposi- 
tion to the apparently matter-of-fact and dry utilitarian 
theory of Hobbes, were associated with theological theories, 
representing, as they do, moral sense as having been 
implanted in man by the hand of God.^' Of such a character 
is the theory of Cumberland , who, in opposition. ta the 
qualit y of nrlfinhnnnn^ which ^Hohhe^. accepted as funda- 
mental, lo oks upo n the greatest benevolence of every 
raJAonaJLagent tpwards__jilLjithfirs. as the fundamental 
principle of law fl,nf^ rigliL^ especially since, through 
Divinfijloye, hum an happin(>pp is indissolubly connected 
with the cultivation-fif benevolence. Edwards, too, accepts 
this benevolence felt towaixls a^articjilar being, in pro- 
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portion to his degree of existence, and in proj)oxtioB4o the 
"degree in which that particular being feels beafisoleac^o 
others, as the foundation. of moral and legal order. The 
Scotch philosopher, Hutcheson, replaces this goo(f-will_hy: 
the general expression " MorglBjens.e," an expression which, 
since the beginning of the eighteenth century, became all 
the more_pppular, as it coincided with the general disposi- 
tion of that iige to look upon the attributes of reason and 
sentiment as parallel to, and corresponding with, each other, 
as may be found instance d in Spinoza's " rationa l love/ ' 
through its instrumentality ij bec ame, at the same time, 
possible to bring thus the doctrine of common sense as 
well as that of moral sentiment into harmony withTBat 
conception of the fundamental goodness of human nature, 
which swayed the public convictions of the last century, 
and was ej^ea .generally adopted by the encyclppsedistsjvho, 
in other respects, were scientific in their efforts and dis- 
criminating in their criticism. 

AdanLSmith attempted, in his work on " The Theory of 
MoTixl Sentiments/' to establish the doctrine of moral sens eT 
by a more thorough and exhaustive psycholo gical analys^ 
which was designed to be supplemental to the explanations 
of social phenomena contained in his great book concern- 
ing the wealth of nations. His fundamental proposition 
is, that men are so constituted as to naturally sympatEize^ 
with each other's feelings ; when the Rent imfintH of another ^ 
are such a^H^ivotild be excited in us by thft samfi object s^ jve^ 
approve them as morally ;pro;per. To obtain this accordance, 
it is necessary that he who enjoys and suffers, should 
lower the expression of his feeling to the point to which the 
bystander can raise his fellow-feeling. On this attempt 
are founded the virtues of self-denial and self-command, 
and it is equally necessary for the bystander to raise his 
sympathy as near as he can to the level of the original 
feeling. In all unsocial passions, such as resentment, we 
have a divided sympathy between him who feels them and 
those who are the objects of them ; hence the propriety of 
moderating them, whilst pure malice is always to be con- 
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cealed, because all sympathy is arrayed against it. In the 
private passions, there is only a 8im2)le sympathy ; but with 
regard to the benevolent affections there is a double 
sympathy, with those who feel them, and those who are 
their objects. Sympathy with the gratitude of those who 
are benefited by good actions, prompts us to consider them 
as deserving of reward, and forms the seiise of merit; as 
fellow-feeling with the resentment of those who are injured 
by crimes, leads us to look at them as worthy of punish- 
ment, and constitutes the sense of demerit. These sentiments 
require not only actions, but corresponding motives, being 
in their double aspect, compounded of a direct sympathy or 
antipathy with regard to the actor, or of a direct sympathy 
or antipathy with regard to the person affected by the 
action. The actor himself, again, places himself ultimately 
upon the standpoint of those in whom his conduct has 
excited either sympathy or antipathy, and, in the latter 
case, it is followed by remorse. Our moral sentiments 
respecting ourselves arise from those which others feel 
concerning us ; we feel a self-approbation, whenever we 
believe that the general feeling of mankind coincides with 
that state of mind in which we ourselves were at a given 
time. Tha^ sentim^nt^of^ the spectator is the standard of 
morali ty. The sense o f duty arises from putting ourselves 
ip^-Jl he place of ot hers, and adopting their sentiments 
respecting^our own conduct, the rules of morality being a 
"summarsL ^f these sentime nts. (^" When we approve of any 
character or action our sentiments are derived from four 
sources : first, we sympathize with the motives of the agent ; 
secondly, we enter into the gratitude of those who have been 
benefited by his actions ; thirdly, we observe that his conduct 
has been agreeable to the general rules by which those two 
sympathies generally act, and, last of all, when we consider 
such actions as forming part of a system of behaviour 
which tends to promote the happiness either of the in- 
dividual or of society, they appear to derive a beauty from 
this utility, not unlike that which we ascribe to any well- 
contrived machine." ' 
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The theory of Smith, as appears from its contents, is, on 
the whole, pot metaphysical, lor he does not consider the 
moral sense as an irreducible agency not am enable to 
ainaljuus, i^OT as having the inherent force of proving" 
jtaelfj but derives it from data oOS uman~~TJsycto)T ogy^ 
which haaitempts to prove hy experifence. That, however^ 
which the theory of Smith does not solve — and which 
might be elucidated only by means of comprehending his 
two great works into one from a higher point of view ; 
necessitating, however, in order to accomplish this, a con- 
siderable enlargement upon the fundamental psychological 
propositions-^is the explanation of the question how the 
tendencies of action arising frnrn-^he-seConSiSy^enti- 
ment of syiopathy relate. Jn-, the process ^^f the actual 
formation of human character to those tendencies of 
action which spring from the primaryjtttribute of sellish- 
ness, and^ further, of the question — which hardly engaged 
the attention of any philosophical thought during the 
last century — to.. what extent the individual_psychical 
ph^iTQTnpnj., nay, the entire order. of individual ideas, maj 
undergo a transformation u^der the influence of social 
community. 

"Sympathy is but one of the products of social co-ex- 
istence, and is attended by numerous other modifying 
and restraining elements; individual development always 
depends upon the development of larger communities 
reaching beyond the spheres of individual life and interests, 
and its numerous factors cannot therefore be explained 
and accounted for by individual development itself, but 
only by the elements of the development of larger com- 
munities, nor can its various sentiments be explained by 
the individual conception alone, but, historically, by the 
organic changes, by custom, traditions, creeds, and by 
association of ideas. For this reason, therefore, every purely 
subjective system — and that of Smith is such — must neces- 
sarily be inadequate to grapple with the fundamental 
principles of law and right. 

§ 204. The system of Vico must lik ewise be reckoned 
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a mongst the systems of natural reason and sentiment, as 
is explained by him, partly^ in his dissertation concern- 
i^the uniform principle and aim of law and right,^ and 
partlyjn his **New Science/' the strength and weakness of 
which are just the reverse of the qualities to be found in 
-Smithlfi- theory ; for whilst, on the one hand, it aflfords 
undeniable proof of a thorough appreciation of the far- 
rftaching inflnenee of historical factors, it yet contains, on 
the other, constantly recurring metaphysical, and even 
theological, elements. Vico proceeds from the fundamental 
jropositioh that the law of nature, iionceivei to be 
jdenticaJ with Divine purpose, is uniform and pervades 
everything ; that man, partaking of the light of the Divine 
mind, becomes capable of knowledge ; and that the discern- 
jogjit of thajtmaitnd of the practically right springs from 
iifintical-xeaaoD. Justice is recognized by the mind in the 
even distribution of the equal ; as the good, it is practically 
adopted as a Ifiading-principle ; the law of nature is, there-*^ 
(|&re7"the selection of the good according to what we 
^gpgsizrd an equal and jnnt, or that principle which is 
necessary in order to effect the measuring out of the just 
utility of things. E^ry-sxjciety rests on a certain degree 
of kinship, and springs from a sentiment corresponding 
with nature ; the principles of this union are the de sire fo r 
e3isteMe_aiidJiiiowledg^, the shame of ignorance, and good 
faith, that is to say, equity^^ which is the just relation of 
pe rsons to ihings, according to justice, or the rewarding of 
persons by things in conformity to justice, and, finally, 
the lpve^of_imr JellcwcJbaingfl, or piety. These principles 
are, in themselves, the applications of the great universal 
principle of justice ; for, in truth, if justice, properly inter- 
preted, regulates in itself the relations of man, equity 
regulates the relations of men amongst each other. What 
is/true to the mind is go od to the heart. In the establish- 
ment oOEaTpfinciple, and in the satisfaction afforded to 
tbe_hearts, consists natural^ liberty regulated by the law of 
natore. This B^QUxaa the free exercise, of thought, trans- 
forms claims into rights, and saves any danger attendant on 
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the q^ssertion of meagures of just protection. Above the 
law of equity, from which the law and right of the present 
age spring, stands the law of social love, answering a period 
of higher development, having also regard to the excep- 
tional needs of human life, which it transforms into rights. 
All these sentiments are the different modes or .expressions 
ofjetemal justice, for they are founded upon it as well as 
upon equity, which is the application of justice, aiid-.uppn 
]3iety, which is the extension of equity. 

The science which secures the freedom of these senti- 
ments, and marks out the path for tlie. assertion of these 
rights, is that of jurisprudence, which is equivale.ut to 
morality, as far as the latter rests upon the rules of law ; 
for jurisprudence, which, properly speaking, j« thft ^^-^-^^ 
etjuity, is founded upon an infinite accumulation of small 
rules emanating from natural justice, bui -diseoveiable 
by jurists from the causes of the laws, and from the 
intention of the legislators. It contains an explanatioa-o£^_ 
the laws, determined according to their causes, and teaches 
Eo\v to recognize their results in accordance with the dif- 
ferent social wants. -Moral phiiosophy, on the other hand, 
teaches the science of truth, which proceeds from a small 
number of ideal truths set forth metaphysic ally, which 
present themselves as the foundations of the order of the 
state, and as the standards of corrective and distrlbiitiYe 
justice, arraying in order the advantages, and interests, in 
accordance with the two eternal standards of aritEmetic 
and geometry. The Qoncrete results of tbese-sciences- ann 
s.entiments are the systems of .law-amLxighii, changing 
according to the three different phases characteristic of 
the cycle of civilization, the Divine, the heroic, and the 
human, which essentially differ from each other in the 
different conception of the part assigned to the Deity and 
to religion, and contain the different methods of discover- 
ing truth. The ideal, however, always lies_in superhuman^ 
truth, standing above experience, and being purely Divine, 
and never fully embodied during any phase ol the nycle of 
the world. 
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§ 205. The line of thought leading from the historical 
phenomena of law and right to its essence, which was thus 
first'lS rought consciously forward in Vico's views, was, 
three generations later, developed in the doctrines of the 
German historical school of law, by Hugo, Savigny, Eich- 
horn, and^uchta, who, although they no doubt estab- 
lished a perfectly independent theory, were yet, through 
the intermediary of Herder, influenced by Vico's doctrines. 
OnTIie"otEer hand, Edmund Burke, by effectively applying 
the historical conception in the arena of political questions, 
contributed to its taking root ; and this result was further 
aided by the circumstance, that the notion of nationality 
and the idea of the society founded on nationality had also 
passed into public Qonflciousnesa, owing to the reaction 
grqduced by the ideas of the French Eevolution and by 
the_Napoleonic conquesjs, and sought support in the eluci- 
dation of historical precedents. 

(The historical school of law, therefore, regards law in 
the same way as it does language and morals in general, 
namely, as the manifestation of the spirit of the people, 
constituting the body of the nation. . It is notjnerely 
consciously that the spirit of the people asserts ijself and 
bears fruit; it is, on the contrary, brought most clearly 
inta jdiBw.in the very shape in which it is free from all 
admixture of the products of the individual philosophical 
reflections of the cultivated, so often saturated with foreign 
elements. Ijaw and right have their foundations in the 
fell owship o f the natural sentiments of those whose 
common_cpnviiJ±ion forms law and right, namely, in the 
se"ntimgnt_a£.ihfi -people ; and, thus, law and right are the 
result of jhfi antivity-of.. tb.e. people, in such a manner that 
the individuaLis capable of conviction concerning them, 
not as an ind ividual by himself, or as a member of a 
Jamilj, b jit solely as a member and constituent element 
of the pfinplfi- It is this convictljon concerning law and 
ri^ht that determines ,.aniL.produces morality, and xio\ 
conversely. If law develops undisturbed, it passes through 
three stages of formation. First, through the period of inno- 
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^ence, beginniiig with exclusiveness and unconscious nnity, 
which is, in a people, the jt age of youth, and in which the 
people, although popr in notioAS^ is yet possessed of a clear 
consciousness of its circumstances and relations, and is 
thoroughly imbued with them. . Next follows the condition 
in which it is divested of its own identity, and broken up 
into parts, the condition of multiplicity ; until at last the 
ihird stage of formation is reached, wherein, by returning 
within itself, it obtains unity in multiplicity. 

Hence, the historical school does not regard the senti- 
ment of the individual, but that of the people, as the 
foundation of law and right ; on the other hand, ilQweyer, 
it acknowledges the metaphysical conception of this senti- 
ment, recognizing it as not susceptible of ^analysis and as 
^'finitiie, and is even disposed to regard it as der ived from 
Divine inspiration, a disposition which may be found more 
thoroughly developed by Stahl. In spite of all historical 
tendencies, however, it must be noticed that the doctrines 
of the clear-sightedness of the original --eenditi on ofJh^ 
"^pple, and its definite conception of law and right 
.recall, properly speaking, the doctrines of .the jiaiural con- 
dition and of original innocence. On the other_hand, the 
connection subsisting between the historical -^ghopl and 
the conception of the law of nature, which had held almos t 
unlimited sway previous to the rise of the fornaer, is, jn, 
spite of all the endeavours of the historical writers on law 
to inaugurate a theory quite opposed to it, clearlyin3Icated 
iy the circumstance that, in their definition of jthe_several 
notiona of law, in the separation of private law from public 
law, and in the particular exposition of the categories of 
law, they continue to maintain the propositions^andjen- 
jdeaeies of the writers on the law of nature. This connec- 
tion is, moreover, facthar elucidated by the fact, that the 
aeeeptance of the law jof ^eerfton^ as a point of departnre t 
and the conception of any subjective right as only of a 
sphere of power, springs from the very same fun damental 
idea as to the essence of .law and right, tp_which.ii§. 
derivation from the practical law of reason of Kant hadled* 
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These circumstances, however, — hesides the explana- 
tion aflforded by the law of the historical continuity of 
currents of thought — are additionally accounted for by the 
fact, that both the school of the law of reason and the 
German historical school equally laid stress upon the phe- 
nomena and tsfitimony of the Roman law. 

§^206. Whilst thus the historical school, by virtue of 
its theory, almost positively denies the importance of the 
inferences of individual reason in ascertaining the funda- 
mental principle of law and right, Kant, in his practical 
philosophy, most fully asserts the exclusive part played, 
according to his own view, by individual consciousness and 
liberty in determining the fundamental propositions of 
moral ideas. -^ 

In his ** Criticism of Pure Reason," Kant sets forth 
that a j?ngri^ntlietic judgments are impossible, except 
with regsixd— 4o the conditions of the possibility of 
exgerience that therefore no metapliysical knowledge 
j;an exist , and that all knowledge can be derived only 
jrom e xperience, through the intermediary of the two 
sensuous intuitions, that is to say, of the conceptions 
of time and space, and according to the categories of j;he 
uS deratanding ." ' He maintains, further, that knowledge 
^aSnDl eveixliBen correspond with noumena, the things in 
themselves, the essence, butjnvplyes only Idfiaa which may 
be forined^aoncerning- phenomenaj that is, the real. In 
his ** Criticism of Practicjal Reason " and in his ** Meta_- 
ghjsicsjof Morals/* again, he lays it down, that reason, in 
aiming_at the bringing about of actions, which in poini Jif 
facf do not yet exist, but have the characteristics of a thing 
to be realized, that is, of duty, aims at an object which 
cannot^ecoj^athe subject of sensuous intuition, from the 
very fcct that it is not susceptible of change, and cannot, 
therefore, be ranged under the conceptions of time and 
,,space. Thus, ^n the field of practicaLxeason, owing, to its. 
own self-made laws, a priori synthetic judgments^ are 
-gossiJilej theypresenting^Jihdmselves as absolute com- 
iranrh nf rfingnn^ and as possessing, although no external. 
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^et a practical aiid conceivable reality. JLiberty, which is 
the essence of will, — will, indeed, being the cajiadtjLof, 
desire wiffi reference, nol to the actioji, like arbitrariness, 
but rather ~ jo the motives of arbitrariness with regard to 
the action, — is simply the capacity of pure reason to be 
^racjjr.al in respect- to- ita^lL This can be only effected by 
sub[efitiiig- the rule of every actipn to^the con dition of its 
fitness to become a general law. Itsjaws are, therdorfij 
'purfily-forxaal, for they oannot contain^-aBy-pFareticaHoun- 
datioDr^ the co.m.niand of reason to obey the g ood is valid, 
witliout x^gardLto any possihle-experience. Accordingly, 
tEe laws of liberj;y, hence derived, may hft nallpf^ l a^M^^ 
^norality, as contradistinguishfidL from those of natur e ; and 
these, again, are laws. -Ol.xight jts^r as ^ they aim at 
external actieim and atjiheir legality. Law is, therfifoifi, 
the sum of thQaa.conditions, accprding_t o which the arbi- 
trariness of one can be made to accord withjthe arbitrariness 
of another, in conformity with a general la\ y of libfirty ; 
whilst the^laws of. practical reason are i)uj:fily moyal, if they 
|5laim to .be-thfimafilxes the motives pjLaction. 

Hejice, the fundamental principle of law and right neces- 
sarily comes forward in Kant as~devoid-of' a ny practioa l 
contents, although it is undeniable that,^^^ ^^^ a-agnTYipfjon 

ltseiri)f the coexistence of HflVPrfl.1 frpQ indiY idnf^ l g— .^n 

assumption which, it is true, is not required by Kant's 
notion of noiorality, though unavoidable in the notion of 
right — a practical alement, even if of the simplest kind, 
has been smuggled into it. It is natural, theiMore, that 
where an attempt is made to proceed on this basis in 
deducing the rules of law, and in particiilarizing^a^^Bystem 
of law, a host of other practical notions. . also croijds 
in upon the process, such as the limited boundaries el 
the surface of the earth, the pnapihiljty of patr^pfy^'T^g 
wants only by things existing in limited j[uautities, the 
differences of sex and age, as well as numerous other 
circumstances ; and, la^nce, it becomes evident that the 
purely internal, formal, and juridical command of^rej 
cannot, in itself, serve as a foundatioST tor acomglete 
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theory of law. Indeed, the eyidence of the absoluteness 



of practical reason and of the indttbitabte and eternal jus- 
tice of its commands rests merely on two hypotheses : the 
indisputableness of internal consciousness, and the law of 
the .transcendental good, that is, of the fundamental prin- 
ciple of the consistency of reason, regarded from a practical 
point of v iew.*- .Whenever this becomes a matter of doubt, 
and reason and consciousness are shown to have been 
.historically farmed and gradually called into existence, — 
although the laws of their formation cannot be ascertained 
by means of the analysis of individual consciousness — and 
wheneverthe same critical analysis, which was applied in 
the Criticism of Pure Eeason io the several ideas, is applied 
io^eason^Jisfill as a^^ continuous condition or ability, the 
yhole system dev eloped from the legislation otindependent 
and self-]'ug^^' fi^^ raQgnn falls to the ground. 

§ 207. The system of c ritical rationalism was, however, 
in consequence of the logical and historical necessity of the 
dialectical deduction of ideas to their last consequences, 
Jirong^^- ^^^]{, by F ichte*s Subjective Bationalism, tp the 
splifiie^oljmrely- meta^Jayaical theories, and' led subse- 
quently tp_Schelling^Objective Eationalism, and to Hegel's 
^^hilosophy^j),!. ihe- Spirit,. For, whilp action resting 
upon^an a prior i foundation, meant, with Kant, that the 
fjY>ti^T7 g>ifl,]] ttfl^A plafifi ftPY*nr;^i>pr to such a rulc, on the 
V>n.Bifl of thft ]o£ififl.l law of generality and of non-contradic- 
iio a to it o ol f as being asserted does not involve contradiction 
to itsejf,, Fichte sjibstitutes for this meaning his jroposi-"* 
tion, to the effect that the ego, naerely certain of its 
own existence^, shall act according to its conviction, recog- 
mzed^As a duty , corresponding with its own law. For 
Fichte not only deems the r ules of morality td .he. ciW-i-QLi 
derivahlfiLfrom practical reason — that is, fromihe will — 
b ut als o regards will a^ the source of all kn owledge je- 
latin^ to alJL apparently external circumstances, and con- 
ceives experience itself merel y as a radiation of ihfi-wilL- 
As a consequence, Fichte will acknowledge nothing^ but 
mnrf^l ph ilosop hy: To him the_ worl J IS but the material- • 
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ized matter of our duties/ and duty the_prop£x]jL ^^ i^ 
^ings, and the__o_nly cause of all phenonaena. Hence, 
Jiberty is merely the. freedom.i)f the individual, and not the 
idea of gen eral liberty and^ejjnaJity, but purely an ami to 
Itself; it is ^eceaaazj^jihjlosqghicall^ and not morally ; and 
it is ^the right of the rational being to he. himfifilLalone 
*(s£ause " in the world of sense. 

But this law_pf self-coQ3^iousne8S deioandja that thaxeafion 
should also recognize other jrationaU-beings, ascribin g to 
jiionx liberty as unlimited as that claimed by itself. 1%is 
gives rise ta jnntnal voluntaiy restraintjL^and to^el^cLiljis, 
isommunity of right is rgijuixiad. The diflFftrftncfiJb^fitgeen 
m^al law and' Juridical, law consists in this, that the^q 
AOTitninff, on the one hand, within, itself the motive for 
determinate activity, which results in morality ; whilst, on 
the other handj it is, in itself, exiatencey-po wer, fcfie-willftd, 
and acting, and thus gives^j-ise tg.jjiridicaLlaw. Moral 
sentiment is, accordingly, love of duty fo r the sake of duty . 
whilst social sentiment is love of our own se lves for o ur 
own selves* sake, and the love aiso^dneUosESlSaena forjBe 
^ake of .oure^v^. 

The personal will of thejindividual is thus, according to 
Fichte, absolute, anrd'fEe universe and the law j)f nature 
are with him T)ut the manifestations of the individual will. 
It was only necessary that the^enerali^ 8hpuId,'iri3eaS 
of the individual, be accepted for tha s ubjcc i of-thfijriir, 
^as was done by^cheUing, in order to transform this sys- 
iem into one of natural philosophy, afid~o"nly" necessary 
Jhat every natural anj JhTQjfnriV.ft.1 pViPTinTpftrinn should Jbfi. 

l)Xaughl into relation with the ^^'«^^^tins o^ th? spirit, as 
was donfi by Hegel, In order to render, jts being brought 
into connection wT!h_ the historical concep tion poasihle^ 
whilst, in addition, its p^ssTbl^e theological relations are 
olmous. 

The changes in the importance of these meti^hysioaL 
^jstems, corresponding with the various shades of these con- 
ceptions, ensued much in the manner changes of fashion 
take place ; they, consequently, left nothing of per manence 
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to posterity, except the conception of the notion of law, as the 
offspring of t he wiLl, which naturally manifested itself in the 
recognitiQ]vas the foundation of the system of law, of sub- 
7eclive_riglit==:;under standing thereby right subsisting in 
such a sphere of power, as might alter the condition of 
another subject of right, legally protected unless the above- 
mentioned sphere was taken into account. 

§ 208. Practical .,prinQi|)lfi5 are, accordingly, hidden 
beneath every metaphysical system, no matter how strenu- 
qusly these s,ystems may aim at avoiding every practical 
grinciple, ar_how unconsciously they may be built on the 
latte r. Thefifi. principles, resting upon experience, are pro- 
portio nality or equality, power, and welfare or utility. The 
first principle appears as a practical result in the theories 
proce eding from the essence of the Deity, from natural 
reasoii^ and from the conception of virtue as harmonious 
orjimdi&l; namely, in the theories of Pythagoras, Aristotle^ 
Ijeibnitz, Vico, Herbart, Krause and Trendelenburg. As to 
the principle of power, again, we find assimilating with it, 
in part^the panfEeTsGc theories, such as those of Spinoza 
and Hegel, and, partly, theological theories, as the theo-_ 
craticaJjines of^antiquit y, the mediaeval, hierarchical, and 
the modem ultramontane and legitimistic theories; and, 
further, the th.epry, of Sialyl, the doctrines of the historical 
schoo l, as_j5[fillAa,the doctrines of Kant, Fichte, Schellin^ 
and Schopenhauer, which proceed from practical jeason, 
that is, from will . The theory of welfare and utility, again, 
extending-^ait timeB to the conception of felicity aTler death, 
Is also connected with, the early Christian and the posT- 
reformational theories of a theological character, and even 
jadtk the many-hued theory of .Leibnitz, with the concep- 
tions principally derived from the will of the Deity, with 
the theories founded upon the order of nature or of -things, 
and A^ith^ those founded upon moral sentiment. 

Three fundamenJiaiJihaQries, may present themselves, 
.accordingly, as con sciously practical. The first, founded 
Tipon _propjOrtionalijky or equality, has been latterly only 
deieloped in its purity by Littre, although he does not^ 

""" 24 
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expound it in detail ; it may, however, ^e also assumed as 
■"^entering into Eousseau's theory of the will of the. people, 
for the i4ea of the equal subjection and of_ the ecpal 
political rights of the members of society, occurring in 
this theory, can only be derived from the postulate^of the 
Qibsolute assertion of equality with r^ferenca to man. The 
identification of the will of the people with iiie-good of 
the people is but an ultimate infrrnnrr^ and not the moving 
cause, 3ipon which the system is constructed/ The theory of 
'TTtoportionality or equality, however, can neverbe definitive; 
for in order that the abstract notion of equality should con- 
stitute an aim, it is necessary that it should be recognized as 
a circumstance affecting the satisfaction of human desires, 
and, in that case, it necessarilv appears as a special 
application of the theory of utility?) 

§ 209. The n otion o f power^is rpnr ^ concrete than that 
of equality, and, owing to the circumstances, that the 
quality of being enforceable constitutes the most general 
characteristic of law and xight ; that commands present 
themselves as proceeding from th^ fiftOffe^^u^s^^ful^Trom^ 
the Deity, from the authorities, or from the multitude; and 
that human claims, the foundation of-subjactive right, can, 
on physiological grounds, only arise jyhere there existi.^^® 
sense^ suggestion, or memory of the ability^. at least par- 
tiaJljMiiaiiafying them ; owing to these facts ppjs^iJSgures as 
the most primitive component element of the no tion o f law 
a^d-right, and presents itself, moreover, as thfixonflfiipfince. 
of theological or metaphysical principles, and as a n attribut e 
of the personified idea. Hence the reception, disguised, 
for the most part, and not open, of power, in various senses 
and ways, as the fundamental principle of law and right. 

Spinoza alone gives it decided prominence, -€bfiri5Bfaig the 
manifestation of the Eternal and Divine B^ing ^juHsm, 
and thugfts the direct .source of law ajfl d -ri^ E" It figures 
with HaUer as resting upon theological principles^ and as 
a natural preponderancy, ever giving body and expression 
to law and right. It is conceived, at times, as that strength, 
the sense and consciousness of which give^IriHe^Jn--the 



THE0BIE8 OF POWER, 871 . 

individual, to aspiration, to the possibility of action, to 
purpose, to ejfforts at assertion with regard to the external 
world ; and ^hich^ hy this m eans, leads to the notion of 
subjecti ve right ; and, again, as securing victory in the 
c ontinual struggle for^ existence, and as manifesting itself 
in the sum of those conditions under which a given or- 
ganism may maintain itself and develop, and which, 
rationally conceived, become embodied in the conception of 
objective law. Ihering, again, views power as the means 
of realizing aims .islalmed by society for its own good, in 
consequence of which law and right present themselves as 
a sysTem of social aims, secured by force, or as the volun-- 
t ary self-re sJrainiL,i^f^Qwer, from motives of selfishness, 
that IS, as the policy of power, in contrast to morality, 
which, according to him, oorrfisponds, not with the sense of 
gower of socifityrl^ut with its sense of utility. 

All these systems are, however, defective, inasmuch as 
they can reduce but a portion of the elements of law and 
right to .power;' and" "power^ accordingly, as a fundamental 
principle, proves too narrow a notion to admit of serving 
-as a general standard. The explanation of the subjective 
claim, as derived from strength, leads us as yet to no 
explanation of law and right, for a claim, becomes sub- 
jective right merely through its general recognition by 
societyr Again, il we speak of deducing objective law from 
power, this question unavoidably confronts us : Since power 
manifests itself in various capabilities, forms and results 
-—with which of these manifestations are the conditions of 
social life to be identified ? The measure of power itself 
can be furnished by the result alone, and that not by an 
immediate and temporary result, but one permanent and 
definitive. Already in the most primitive cultural stages 
momentary preponderance differs in the conception of man 
from the reign of law and right ; and if, again, we look 
upon law as the rule representing the principle of the 
maintenance of definitive and true power, it needs a further 
explanation; namely, why is it that the former is not 
always fully recognized ? why do the notions of law and 
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right, and of definitive power, differ in the conception of 
men ? and why do the purely practical notions of power 
and of utility diverge from each other ^y 

f§ 210. The most important among the theories resting 
upon a practical foundation, is the theory of welfare or 
utility, which throughout all history runs parallel with the 
metaphysical systems^ These two notioufl naay, indeed, be 
used as synonymous, but, from the point of view of the 
systems, they do nol^ i^. all respects, prove identica l. The 
notion of .welfare is more compreheiiais:fi_tha£^at of 
utility, and hence, although the theory fo unded upon" it 
"agjears, on the one hand, as the ampl est, it is, on the 
other, less clear, as its_several factors are neither sharply 
defined, nor admit of being scrupulously weighed. Hence, 
the ""eudsamimistic doctrines, that is, those referring to 
welfare, seem to allow of being easily connected with the 
naetaphysical systems, and oftien even accom pany th ern ; 
whilst, in the proper theories of utility, a fo undati on_upon 
experience is paore conspicuous. The pnfim^ n f huma n 
happiness is separable from that of worldly advantage and 
jitility^ and admits of being associated with jajiuoua^elf- 
satief action And. self-sufficiency, with abso rption in the 
contemplation of a b s tr act ideas possessM.of reality, with 
acquiescence in the order of nature, with conviction of 
salvation in the world beyond, and thus with jvery asc eSc_ 
conception of the world. Hence, there was^i^i^^i^he^ 
down to Kant*a 4ay, — excepting those which hold humaP 
nature to be essentially wicked, — free from TendaBmonistic 
relationship, the elimination of which from moral philo- 
sophy, through the absolute cominand -of-^reasQn^ was 
attempted by Kant alone. Indeed, most of the ijietaph^r^ 
.aicaJ, theories conceive the raward. of^irtue and of obedi- 
-^ce to the order oFTeason and the moralsense, to J)e not 
only happiness, but, in general, the aJiainnimilLQLjzoridly 
advafrtage ^eside fl. ^Inthis way it comes that we finS 
elements of the tbeqry^^Tlililrty occupying a^coasgicuous 
place in the doctrines ofTTatp as wejl jas-ol-Leibnitz, uji 
the conceptions of the Stoics as in those of Shaftesbury, aJL. 
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foun^y&dp^sk moral sense, — and, in addition, gjgo in numerous 
th e ol ogie ft l tkeones. ^ 

The theories of antijttity, founded upon experience^ are iii^ 
.g e ne ra l marked by eudsemonistic rather thAn bynrtilitariftB 
jQharacteristies, as, for instance, those coupled -Vfiti^ the 
najQO^a of the different so^hjiits, and, moreover, the theories 
of the cyrenseans, and of the epicureans. These also, 
for the most part, conceive of human happiness as the sole 
aim of action, and, accordingly, as the fundamental pnrP 
ciple.i2f-i*w- -and. right. The more primitive amongst 
these theories are, again, hedonjstic^ inasmuch^ as they 
either jxcluaively. or prepxaideratingly look U£qn sensuous 
delights, being also agencies of spiritual ^bawres, as 
constitutiftg. happiness, and worthy of consideration, ^n 
modern days,^sly a few dissertations of -materialistio ten— 
*denaies/lmrdly deserving of the name of philosophy, are 
of this character, and of these may be mentioned Holbach!a#. 
Jn_the *^5ysteme da la Nature," which appeared under the 
name of^MiraJiaud, whilst the doctrines of Mandfixillfi^ and 
Helyetius, which are usually ranged amongst these, do not_ 
properly belong to this^oup. 

,Ma]DL3evllte7Tn2&is.iahle-of the bees, argufifl- that, since 
- delight in-anything not :'^^iHr^^ffflrMy npir,ftflff&.ry is sen suous- ' 
jiass and, f-hprftfoy-^ ^ weakne ss, and a^_virtiie without self- 
( ^atisfa ction does not exist, everything which is beaut iful and 
..agEeeable in this world g prings fr om sensuousness, that is, 
from the weakness of the nature of man7 and no" kind of 
action of m an is, properly speaking, founded. Jipoa-jirtuej 
for the^a^etic.hirnself either desires delights of another 
world o r glory ^which hj^ its o rigin i n thejovejof excessive 
praige alone, and, consequently, in the infirmity of~Eumatl^ 
^ture. His work, therefore, is in truth but a satire upon 
asceticism ; whilst Helvetius, in his "DePE sprit," attempts 
tQ,de monstr ate that, since man acts from interest, the order^ 
^otJiis-fl^etfceity will be hi gher in proportion to tha-greater. 
extent of the sphere of the community with the interest of 
which he iffentifies Eis own interest, and thus Helvetius, in 
reality, quite prbperly'conceives the development of public 



374 LAW AND BIGHT. 

sentiment from selfishness, only that the condition R under 
"^hich this may ensue, are explained by him in too me^ 
chanical a manner, and determined with..a onesided ten- 
dency. The system of Hobb es, and, to sonaelixtfint, tHat 
of Locke, may also b e reckoned amongst those of a eudae- 
moniatic- iiaracter, but as standing nearer to the^liSIT 

^ta.ria.n .theory taken in a stricter sense ; for, in designating 
unlimited security or security confined to life and j)roperty 
5jS the .aim of the state, they find al^O-JLa that security the 
p r inc ipl e .of law-and right, which, however, surpass es all 
nf.ViAr huTpgn n.flvnTif.fl.^ft to such an extent, that no standard 
at all can be derived from these systenis w ith reg ard to the 
-SfiVfiral rules of law, 

§ 211. The theory of progressive perfectipn.oLIifiibnik 
a^id^ Woli is likewise cl osely co nnected with nti1itfl.rifl.n 
^considerations, a^. is clearly expressed by_Leibnitzj utility , 
indeed, leading to perfectiQn_j^ and bein g thus a standar di?f 
iasL-asd: right. The ag otion of utility, again, in connection 
with this theory, as well as with the ilifinripg nf mor al sense 
coeval with, and akin to the former, becomes modified and 
fitted to serve as a basis ioi a gener al and independen t 
theory in proportion as it is conaeivad as concerning not 
piyifily-tbe- -individual, but thg_ prepojider a ting ma^5i55^ oj^ 
the ^^liole sum of the conamuxuty.^ This idea of utility 
as the foundation of law and right, subsequently, in 
the course of the last century, pressed all the more 

^ to the fore, as greater attention was paid to criticism on 
instStttions the realization qL which thj.migh legislation 
seenaed desirable, and as legislation was held directly;.or 
in the last instance, to be a function to be exercised by 

_ ail the members of society, orjwith regard to which it was 
deeaied-»e6^aaary that it should at least answer the con- 
sciousness of all the citizens. Hence EoussjaaiiliLatkmgt, 
(resting in other respects on a theoretically erroneous foun- 
dation), to identify, in his theory of the will of the people, 
the resolutions 6f the latter with the public interest, and 
this, again, with the essence of the private interest of every 
citizen. Hence, too, the erxdeavours ofjihe encyclogse^ists 
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and of their fidlowers to reduce every suggested reform to 
c onsiderati ons of public weal worked out in detail — a mode" 
of procedure which was employed with singular good for- 
tune, more particularly in Beccaria's work concerning 
crimin al la w. 

The theory of utility, however, was ultimately developed 
exclusively on its proper basis, and in its full significance 
in the works of Bentham, by whom the notion of public 
utility had been reduced to a rigorous definition, suscep- 
tible of analysis. The principle of " the greatest happiness 
of the greatest— number," borrowed by Bentham from 
Beccaria, but invested by him with a new significance, may 
be used a»<a ^riie»ou, ii^jm the one hand, the individuals 
are looked- upan-as ^ual, and if, on the other, the condi- 
t ioDs of happine ss can be precisely determined. With 
respect to equality , Bent ham accepts it self-consciously as 
the gractigaipQiat of view of legislation ; for although, in 
point of fact, naen are not equ^ either in consciousness or 
in ability and discipline, nor even in physical and spiritual 
susceptibility, yet no one at all is capable of j^udging with 
mere human knowledge as to the degree of .these .qualities in 
another, and thus, if the state deviated from the notion of 
e'quality and applied. different laws to different classes^ it 
wpulIriinJite risk of doing much greater injustice to those 
rangedjinxiar the different classes, than in accepting the 
practical princip le of equality ^s a basis for the actual 
application o f the jaw. With regard to the other task of 
determining the conditions of happiness, Bentham attempted 
the cl assific ation and commensui:ation of the advantages as 
well as of the ills of humanity. In this, however, he 
necessarily succeeded but indifferently and imperfectly, the 
ground occupied by him being unsafe, since he was unable 
to sufficiently take inta-account the relativity of pleasure 
and pain to human circumstances in all' their variety 
and differences! This is the point which affords the chief 
caug g^for dissatisfaction w ith the theory of utility ; for, 
as.-J[oh n Stuart Mill justly argues, the circumstance 
alone that the calculation of the conditions of tlie greatest 
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jjUlity camigt be effected in every particularjcase, does not 
QQtt fltitutc -a drawback to its theoretical Xfiception, since 
this failing is common to all theories, and is, besides, 
agtaally- supplied -by naoraL ^iieaafi and t radition formed on 
the fpu»4aition trf experience. Besides this, however, there 
will reniain. the unsolve d question ..of .flifimnnting, by the 
theory of utility, for law and right in those cases, in which 
the advantage of a future period is anta gonistic to that .j)f 
the TTymg generation, that is to say, where it must be 
bought at the expense of sacrifices on the part of the latter 
cases, the frequent occurrence and necessity of which, in 
the course of human development, is borne out by the 
testimony of nearly every page of history. 

§ 212. Herbert Spencer tnitl~irift--acliQiiLtook these cir- 
cumstances into eonsideratioxi, and ^rfec te^ the theory 
of ijtility by inferences drawn from the^ doctrine of evol u- 
ii&Br according to which, in the field ^nf morality as^ 
well as in that of Jaw. jand-jugfet, di fferentj atjojP'aTii 
adaptation lead to sentiments opposed to selfishness, and 
so produce a readiness of aell-BAiCrifice for the attainment 
of objects indispensably necessary to the pres ^vation 4il 
community, ii^creasing in degree with the ^iQwing nnd 
gfefifer extent of the spheres of jviiich the indrvidualjias 
the sentiment of being g, jnember, and in which he has ob- 
tained protection and culture,"" and, simultaneous witS^ 
these, the possibility of realizing his iiims of _a highe^-'erder. 
Accordingly, the development -X^f society c onsists in ^ the 
establishment of new psychological relations arising in 
the surroundings of the-;<JOBamunitj, under the infl^^e 
of which the community, as well as its surroundings, be-. 
comeJiransformed by passing from the conditi on of rela- 
tively indefinite and disconnected uniformity, int o tha t of 
relatively determinate and _ connected diversity — the con- 
stitueut elements of the community ~becoming_jaore-an3 
more decidedly indivi_dualized. Parallel to, and ^jccom- 
jany.ing -this evolution, go theli^aplification and enlarge; 
ment of the sentiments anS the dispositions "andrtendencies 
to actioti, which result in the establishment of ever-incfeaS- 
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ing harmony between the conscious interests and instinc- 
tive^en^eavonrfl of the particular individuals, . aa also 
^eisefin. social and individual aims, ideals, and standards 
of criticism. Its motive causes, and the circumatances 
under .which it originally developed, may, notwithstanding, 
Iiave contained diverging influences, and even antagonism 
and collisions of interest, and may have required such 
abnegation and self-sacrifice on the part of the individuals 
with regard to each other, as always occur even in the 
most primitive societies, and such as every generation, 
during the phase of its childish impotence, claims at the 
bands of those who beget, educate, and cherish it. The 
fundamental principle of law and right is, upon this basis, 
not_only utility, conceived as individual and social, but, in 
addition — supplementing and modifying it — that sentiment 
which iiaa, without any mercenary calculations, in the 
course of the struggles and selections of the different social 
spheres, unconsciously developed for the strengthening of 
th e socig ljies, and becomes embodied in the voice of con- 
science, as the tradition of the self-sacrifices of past gene- 
rations, _and as the result of continually, though gradually, 
changing circumstances. The principle may thus rise to 
increasing demands upon the individual, in proportion to 
the return-services on the part of the society. 

§ 213. This principle, however, is susceptible of being 
expressed in a simpler way if the elements of social 
phenomena are kept in view, for every social develop- 
ment is attended by enhanced intensity and thorough- 
ness of activity. In proportion as the differentiation 
proceeding in the surroundings of the society and of the 
individual increases, it is necessary that the activity, 
adapted to the satisfaction of the claims growing from 
-auch circumstances, should be more diversified and more 
effective, whether these claims have become conscious 
or not; but the development of social and individual 
consciousness must also accompany any progress. Hence 
human progress is always followed by the growth of 
the sum of the useful activity of mankind, and by 
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an increase in its availability. Moreover, two sorts^ 
of activity may be distinguished within jthe society; 
Ihe activity of individuals, which proceeding directly 
from the inclinations and consciousness of the indivi- 
dual, serves his own purposes ; and social activity, 
which secures that the individual activities sFalTnot^ 
obstruct each other, and that they shall not exceed the 
limits necessary to secure the liberty of actiyity_of other 
individuals, and which also occasionally concentrates. tEe 
individual forces, which are not ready to combine volun- 
tarily, into suck-activity as shall aim at the furtherance 
of a common, general interest. And since lliat state pos- 
sesses the most perfect organism, which allows freedom 
to the greatest mass of individual forces andTSsFrequffes 
to maintain order, and which, besides ^e mploys fo rce only 
where the voluntary co opor ation of the individuals afidof 
subordinate societies cannot, owing to lack of consciousness 
or of discipline, be obtained : that system of law and 
right mu^ be also ^acknowledged to be mosljgerfect, in 
connection with which the greatest amount oMndixidual 
activity can be asserted at the least expense of^the activity 
of the state, and under which activity in geneiaTiCgcrst 
available,' the ase of forofis most economical, and tJius^aL 
activity, which is directly pi-nplnyp.rl l^^n ^Af.ljffy ji£tim1 wants, 
is tj^-greateat, whilst the relatively sjoalLast-pofftioS^niie 
whole sum of forces is r»AnsmTnA3.^ip^the-ags p^^tion and pro - 
duction of the consciousness and will of community. This 
ecoiioniy ia the-actiyity^is n aturaHy~relativ g , and is ' always 
in due proportion to the S€lf-_consciousness and discipline 
oL the iHBmber5:of3he._gociety, in the same manner in 
which the sphere of liberty, compatible with order, must 

also be acknowledged as relative. Indeed, a8_soon as 

social restraint and ^vernment fa ll below t he level of 
th.eir necgaaities, the conflicting individual activities neeJs^ 
destroy^each other and defeat their proper purpose? Our 
principle is thus fit to serve as a standard oTThe condition 
of different societies as well as of the different stages of 
one and the same society, and, therefore, as the general 
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foundation of law and right, for the value of either of them 
may be determined according to the measurable sum of 
available activity extant. 

§ 214. In the discussion of law and right, this funda- 
mental principle of activity, being constantly verijBable by 
experience, furnishes ajuller explanation than the principles 
o f final p ower and of final utility, which are diflieult of xeduc- 
tion to eleme nts that are measurable and capable of precise 
determination. It, moreover, essentially agrees with the 
theories resting upon power and utility, for the sum of utility 
inevitably shows itself "to 1)e largest^^ and the interests of 
the part icular individuals and of a society can obtainjthe 
jf iillest satisfaction where the disposable^ mieans for their 
assertion are mqst_ ample. The definitive utility of any 
society is, again, also greatest where the strength and 
activity of its members develop most freely, and the avail- 
able activity is most effective. Moreover, the theory of 
activity does n ot con tain such transcendentaLjelements as 
the theories of power and utility are bound to Jfickon with, 
^hen su mmoned to choose and decide between the_various 
kinds o£^powerji^_utility^ direct and indirect, temporary 
agJ^definitive, individual and, jocial, present and future. 
The id enl of law n.nd rig ht shows itself, on the basis 
QJ^onrj Uieory of a ctivity, to be identical in character with 
the ideaLjiL-jnorality, and the~same principle which is 
a naeasafe--9f the pfirfefitiQ]x_Qf.. the society, serves also 
as a measure by which to_jjidge-of the perfection 
of_JJia_indr£idualj^ for just as, upon these grounds, the 
ideal of a society consists in the harmonious develop- 
ment of all its members, qualifying all of them to exert 
their activity to the utmost, so the moral ideal of the 
individual presents itself as the harmonious and evenly- 
balanced development of the individual faculties in such 
a manner that the individual himself becomes thereby 
fitted for the most effective exertion. But the theory 
of activity agrees likewise with those founded upon 
Tmn^Ril f\9i^^^^'''^r^^^^"'v^^r\T(^f^^^-^^^^' it is sliown that 
moral sense itself has .got been from the very fist a per- 
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manent, unchangeable and indissoluble agency, of human 
nature^ but that it was formed and strengthened by slow 
—degrees, in proportion as man, recognizing his wants and 
the means serving the purpose of satisfying them, learned 
to use these means properly, that is, in proportion as his 
activity became more eflfective. 

^ ^lora l sense, at any given time, appears, in this meaning, 
^as relative to t^ sphere of human activity . CQnsciaasor 
instinctive. In order, however, to prove this, it is neces- 
sary yet to elucidate the questions, why elements seemingly 
antagonistic to the principle of activity were mixed up with 
the notion of law and right, why the idea of law and right 
was identified with ascetic conceptions, and why, how, and 
to what extent the ideas of utility, of morality, and of law 
and right became separated from each other, as distinct 
and antagonistic notions. The explanation of this, again, 
can be obtained only fr6m the history of the psychological 
development of the ideas of law and right. 

^'' § 215. No matter how far investigation penetrates into 
the analysis of the primitive condition and conception of 
mankind, it never finds one single and universal principle, 
governing conduct, but always discovers several principles 
arising from di£ferent sources*.-^ .Qxie of these is^nrniahed 
4)y caprice, corresponding with rnomontary inflnonfloaj 
aTohg with this we may regard the concfiflfiion»-»ftde 
to fear, or to an exaction, or jcommand presgnting^it- 
self as derived from some overwhelming, .power, wi^-, 
out regard to its motives. The other is ingtinnt, such a 
disposition for activity, inherited through the organism, 
as has shown itself throughout generations to be continu- 
ally necessary in some single direction, and the order of 
which appears as the result of accommodation, and of the 
permanent elements of organic conditions as well as of 
self-preservation.' Such instinct, even in animals, curbs 
absolute individual caprice, that is, the unconditional sway 
of external and internal agencies, that have not yet arrived 
at consciousness. 
Both these factors of the determination of primitive 
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conduct, contain also, however, elements not connected 
w ith selfish ness, such as manifest themselves in the sense 
of maternal love, and of grati tude^, in beings even of a 
relatively low degree. The comparatively long dependence 
of man ugpn his parents, in connection with the exceeding 
importance of mental development in him, the circum- 
s tances att ending the education and constant discipline of. . 
children, which is all the more rigorous and effective, the 
ruder the prevailing state of things is, and, accordingly, 
their treatment on the part of the parents and of sur- 
rounding persons, all these combine to diminish even more 
the influence of purely selfish and capricious sentiments, 
and to assur a- the preponderance of customary, modes of 
groceeding, which are already mingled with some slight 
elements of self-command, developed simultaneouslx with 
the facul ty ofjtaJn'ng ronnftfiuftnflftfl into account. The 
formation of such self-command takes place, afterwards, 
in^rogr^ssiYejratio_with the development of the Rapacity 
Jfor judgment, for abstraction, and for the consideration 
of remoter consequences. Immediate gratification, often 
imperilling more important results or a greater "uTTimate 
success, begins to be regarded and recpgnized as dangerous. 
Finally, a' certain sense ^ -reserve is begotten, which is 
constantly fostered bynecessity, exacting, under primitive 
circumstances, submission to overwhelming external force. 
§ 216. From thejnoment that differentiation begins to 
take place in any societj; the influence of these considera- 
tions becomes'" "also transformed in consonance with the 
posSions occupied by the *mem1)ers with reference to the 
society. The stronger, the more sagacious, and the older _ 
use the strength of the others for their own purposes, 
and to sa tisfy t hei r- own wa nts. They therefore enjoy, in 
point of fact, rights.. as .against the rest, but pjre, on 
the other hand, bound to^ consider more carefully all cix=- 
cumstances, to give their attention to the conditions of the 
mamtenalree, defence, and management of the society, and 
to fulfil duties in connection with these tasks. Their-own 
intefests prompt them, accordingly, to a certain measure 
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of public sentiment and public service, which have also a 
bearing upon their conduct, and exert in other respects 
an influence upon their commands, which, as to the 
rest, proceed from personal considerations alone. The 
materiaLloFce-At their disposal gives rise to sentiments of 
lear^in the remaining members of th e s o ci e ty ' , -faut-tirir- 
fear is already coupled with a sense of dimly dawn ing 
reference and attachment ; these, again, combine to 
beget promptings of self-sacrifice in ,CjaflesL_QEIunayoid- 
able andurgent necessity. Gene ral rules of conduct 
thus arise from commands, which, given at first to 
suit each particular case, but being repeated in similar 
cases, are at last conceived to be natural and indispen- 
sable. The proceedings corresponding with these com- 
mands become, at first, habitual, and later, in consequence 
of the tradition of their advantageousness, grow into 
customs. Tho. first step, therefore, in the path of civiliza- 
Jioais the formation of a str ong crust of^custom, capable 
<)lj:esisting the onslaughts of the chi ef or leader, Imd'oT 
restraining in the society, which as yet has hardly ar- 
rived at self-consciousness, nor possesses proper law or 
right, the outbreaks of individual passions and the injury 
resulting therefrom. 

Thus, accepted customs and rules, recognized as the 
prevailing ones, are soon conceived to be absolute and 
the only possible ones, and every deviation from them is 
felt by every individual member of the society as an injury 
to himself. The primitive notion of order assimilates with 
the circumstances of the continuance of the social group. 
The faculty of imagination is but slightly developed, 
and is indeed ' incapable of .rising above the^_actual 
circumstances, or of constructing for itself a pi cture 
of jxnj better cDnditions lE~an' "those" existing Jn_the 
home sphere. Hver^: change appears dan gerous and im- 
proper. Custom,., as the peculiar property of t^ social 
group, becomes j)recioua-And a matter of piety in contrast 
to everything foreign and different ; and, finaljyr- tl^® 
members of the society come to possess in custom a 
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standard ^diickibey may oggose to everything hostile and 
jang erous. the power of which extends even over those 
occupying a privileged position in the society, and generally 
over the chief himself. 

§ 217. Oppo sed to such . inoted custom, which thus 
becomes a tribe peculiarity and almost instinctive — the 
activity corresponding with the custom being at last con- 
ceived to be so natural, that even the sacrifices and self- 
abnegation demanded by it are not felt as such by the 
members of the social group, who do not imagine a different 
state of things possible with reference to themselves — we 
find iii_£rimitive conceptions of a religious character the 
germ_of tiaiXXaformatioB,- that is, of the develppm^nLof con- 
sciousness, which can only arise as a consequence of the 
recognition of the possibility of contrary conditions. 

The most an cientroot of these conceptions — leaving the 
consideration of any influences originating in the faith of 
revelation entirely on one side — is, undoubtedly, man's 
dispositi on to ascribe, in the beginning, ev erv forc e_and 
event in nature ^ to an anthropomorphous activity of such 
beings as are deemed to dwell in the things or to lie hidden 
behind them. This leads, first, to a personification of 
them, and, subsequently, by idealization and intensifica- 
tion of their human features, to a deification. The same 
result follows from the fact that man invests the objects of 
his memories and dreams with actual reality, that he is 
not able, at first, to rise to the abstraction of death, and 
thus imagines the rule of his ancestors, attributing changed 
forms to them, to continue over him for an indefinite time. 
Hence arise the worship of the departed, and the idolizing 
of natural objects, which subsequently, owing to the con- 
ception, becoming later a doctrine, of the migration of the 
soul, become intermixed and assimilate with the sum of 
those rites and ceremonies, employed either to conciliate 
and obtain the favour of the forces lying outside man or 
hovering above him, or to ward off their wrath, which con- 
stitute, in truth, the contents of primitive religion. 

A distinction is made, at the same time, in the province 
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j){ things superhuman, divine, and religious, ^afiiasfien, on the 
one hand, -those belonging to the home sphere, t he domestic 
j£irits, so td^say, wBich are looked upon as preponderatingly 
favourable, ^d on the other, the foreign an d hostile 
Ag^adies ; the former being completely identified with the 
sentiments asserting custom and with, iiuthority, so much 
so tTTat any supremacy or preponderance actually mani- 
festing themselves in the society are ascribed to their in- 
fluence and conceived as the gift of their grace. Hence, too, 
arisea-tbe transfer of the moral element of purpose to the 
religious field, the extension of faith to the convictions, and 
not merely to external activity. This especially takes place 
when greater force and deeper ^insight are attiibnted-io. 
superhuman Divine beings, and the conviction gains ground 
tlTat even the most sacred things, and thus not only the 
outward actioiMrf but their motives^ also, cannot remain 
Jiiddeairom the^gods^ In the same proportion, therefore, 
in which the society widens, and the power^ asserted within 
its sphere by those of a privileged position, or by the leader, 
or prince, becomes organized and more effective, the powe r 
of the gods is heighteu£;d» and generalized ; and all the 
more, because at this stage some stability and generality 
being^recognized in the' workings^f natiire, these attribut es 
of stability and generality are also tranaffirredJaJihe Divme 
j^ilL In this connection, the manner of propitiation 
and the possibility of man's influence over the_pe"i!y"ar6 
also reduced to^ certain rules and are supposed to be capable 
of being rendered more effective, especially when, in 
consequence of closer external intercourse and of the ad- 
mixture of foreign elements, the practice of occult pro- 
ceedings, deemed to be of extraordinary virtue, and of 
^arnas and conjurations, is discovered. The power 
founded on these is conceived as embodied in the possessors^ 
^ of extraordinary and^crmspicuous^^^sSitfeBTwho, proceeding^ 
in a manner incomprehensible to common human under- 
standing and custom, and partaking of superhuman gifts, 
figure as the mPfliators between the -go ds and ^jneat Som^ 
of them are deemed to have ariiY.ed.-at the possession 



ASCETIC PBACTICES. FORMALITIES. TRADITION. 885 

of Divine grace through, their position, birth or Divine 
orj^, whiJsto thers c onquer it, according to their own and 
their contemporaries* belief, by extraordinary self-denial, 
by se lf-torture, by suflferings exceeding ordinary human 
strength, and by. their oaotfioapt of worldly enjoyments. 
This gives rise to th e devel opment of a sceticism^ that is, 
of that conception and conduct, according to which man 
gains power over the world beyond b}- rejecting things of 
this earth. This is at the same time closely connected with 
the jdea of sacrifice^ as pf an act relating to the j^ropitiation 
of the gods, or to service rendered them in hopes of return- 
service on their part. Owing, again, to the conviction of 
the religious solidarity of the social groups, the individual 
merit thus acquired, as well as the consequences of 
individual transgressions occasionally aflfect the whole 
society, and thus the ceremonies prevailing in religion, and 
the rites performed from a religious point of view become 
associated with the notion of the conditions of the welfare, 
of the continuance and of the development of the society. 

§ 218. MojiaJLaense, during this phase, contains therefore, 
on the one hand, t he sense o FclaimTcapable of being satisfied 
in proportiofijojthe strength of those en1ertaTmhg'iT,~and","'" 
on the other, the attachment to custom belonging to the 
^mestic sphere, and, ideiiHE'ed with the idea of custom. 



antipathyto^ings foreign, as well as to those antagonistic 
to the traditional, love entertained for those acknowledging 
the ties of the more intimate social sphere, self-denial for 
the sake of that love, awe of the secular power as well as of 
the powers beyond and the desire of acquiring that power, a 
sense of duty, founded partly also on religion and even 
ascetic resignation fostered by religious hope. 

In tradition, therefore, moderating caprice and the in- 
jurious prevalence of individuality and excluding foreign 
ways, and in rules of conduct arising from the conception 
of faith, but invariably such rules alone as are exclusively 
peculiar to the sphere of the particular society, authority and 
right are deemed to reside. At this stage of development 
every small consanguineous, tribal, and communal society 

25 
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has its own special systems of law and right, of religion 
and of morality completely fused into one order of ideas. 

The foundation of the sanction of tha rnle.fl^pf such a 
RyatftTn regjg, again, on faith, the pivinp pow^r h^na^ indeed, 
regarded as the most i rresist ible, and ^arthljLjiQwer being 
conceived as its direc t offspring ; and gradually, ,at«a more 
adsaiic^d «tage of reflection, Jthese rules and law& ih^^^^ 

"^§sipifee^iiYe even interpreted as distinct precepts emanating 
jxom deifipd spirit, 

§ 219. Somewhat later, as the frame of the society' 
became more and more enlarged, these i deas originatin g 

^inxfiligion and custom were likewis e generalized , and all 
that vfhich seemed common^ ¥tfiiyjaraal*-and, i n addition . 
i:ationally although mj^steriously comprehensible, came to 

J)e. looked upon as being of a higher order. 

The notion of natural order now,came.-LntflL3dew_^the 
e^indimenJL-Of the eternaLJ)ivino will and^^of the gj ^ial 
ruloa to be permanently kept in sight, and the extension of 
its sway over the circumstances lying outside of man was 
considered as resembling in character the dominion of 
human rules. The invariable uniforniity of the ijistinduQl^ 

^nimals served also to str ength en thig_conception, and 
enriche3 with a newer spiritualized elementtEat^^most 
ancient connection which had since times immemorial 
subsisted between animals and religious conceptions, and 
may be found embodied in the supposed descent of savage 
clans from animals, as symbolized in their "totems." 
Together with these advances may be traced the com- 
mencemeniof the respect shown to iheabstract ^inOHe 

_i_deal»,and of the dawning~ccmvictiofi of_the possibiIity2 
discovering such a general basia and such la ws a s should, 
in contrast to the daily modifications of the existing, 
be identical in all places, eternally, immutable andjnfinite. 
The sacredness of the proper social institutions, however, 
is not thereby disturbed. The two jtandencies of the 
dominant conception find their reconcilement in this, that 
whilst the Divine character of the rules correspondmg with 
the fundamental principles of religion, of morality, and o£ 
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4aw and right, generally connected with these, isniaintained, 
the s pecial institutions of the society, on the other hand, as 
a kind of unwritten law connected with the most intimate 
life of thi^ society and as the result of unchangeable 
customary law, are separated from the former, and are 
secured by independent ceremonials and formalities, now 
n o longe7 p urely religious in character. At this stage^ 
with the conscious conception of customary law, and, often, 
with its derivation from codes founded upon superhuman 
inspiration and authority, which, however, seldom contain 
any directions as to religious matters, begins the inde- 
pe ndent cour se of life oi laff,. A historical embodiment of 
this phase is presented clearly in the legal institutions of 
Spajia^ The connection between law and religion lasted 
cojuparajtiveiy longer in Eome and Athens, for the primitive 
cfidfiS-Df these communities contained numerous directions 
relating to Divine matters, owing, in the case of Athens, to 
the deep religious sentiment of the community, and, in that 
of Eome, to the unprecedently practical view taken of 
religion. In consequence of this, and also because the 
progress of these societies was much more varied, and the 
contrast between the actual institutions of law and the 
unayoidablfi.iiaims.. from a social point of view became 
much sharper, and, therefore, also the sense of possible 
inju r y to t¥ e " society by retention of the actual law, 
more vivid, the change was likewise much more sudden 
when, with the le gisla tion of Solon, and with the law of the 
Twelve Tables, the reign of positive civil law, entirely dis- 
tinct and separated from the religious law, was asserted 
^ girn nltaneou sly with the birth of legislative activity. 
Besides, inJRome as well as in Athens, the above mentioned 
general princi ples and_mstitutions of law, connected with 
the reli gious conce ptions and the order of nature, served as 
a f oundation for the development of a system of law ex- 
t^ndijig__hjeyojad^ , the particular social sphere and the 
comnimiaLatate, namely for the formation of the Jus 

§ 220. Before, however, law could become entirely 
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Bfi5ulajL.and the conviction be formed ofthe poaRihilit y of if.a 
establisEment in accordance with the hunianjjidgffient, and 
of its.JldaptaiHlity to^ the needs of mankind, jts abstract 
notion and Bentiment had to assimilate definMy"]wnE' 
that which .was, in any event, conceived as, the most 
abstract rule of activity, namely with the ideal of jihe 
harmoiuQJifi and of the good, the realization of which is 
demanded by reason and by the eternal order of nature, but 
which cannot be effected by imperfect human nature. 

Hence, the cpjitrasting by the philosophically-minded 
Greek of Divine, natural, or ideal justice with.tlie4K)aitiYe 
regulations of the state ; hence, Platols. dociriufi-Of im: 
morlality as forming, the condition of the full realization 
of a state of perfect justice, effecting the equalizati on of 
all earthly wrongs and sufferings ; hence, too, the bringin g 
into relation of law and right, identified with the good, not 
only with the state, but with the individual also, and the 
co-ordinalion of the duty of the individual towards himself 
with his duties to the state. According to the Stores, 
again, law- appears as the direct order and emanation of 
the spirit of nature, manifesting itself in the universe ^ 
well as in the individual soul, in consequence of which the 
duties towards, the state are recognized by this philosophy 
as being, in general, a supplementin g par t only of the 
duties to the universal societx of .mankind and to nat ure. 
The Epicureans, on " the other hand, giving likewise 
prominence to the individual point of view, reduce the 
notion.^ of law to_JndiYiduar^utiIi|y,' not temporary and 
partial, but definitive .and general, and in_Jmrmony also 
with the advantage of others. Consequently^, injustice, the 
defectiveness of positive law, is reflected Jn injury to an 
individual right. 

"With the practically-minded Eomans, the ide ntificati on 
of law. with the greatest security and integrity of the state 
took Jhfi place of this abstract reasoning, and the spectac le 
of a body of objective law not answering requirements 
andliniperfect, was Jby:.-th^m. eventually c oncei ved a^an 
iojury to the community; the material injustice arising 



INDEPENDENCE OF INDIVIDUAL CONSCIENCE. 389 

therefro m they Tiewed, not as a wrong inflicted jyion 
the indivi dual, but as a wrong done to the state, the 
true rem edy Jor which was not reasoning nor ideal en- 
d eavours , but social activity, ma3e' available througH" 
legislatio n. ' "For ttfTs—reason, although the notion of iita 
was associated wItF honum et €eqmnn, this idea of the just 
an d equita ble did not present itself as ideal and of the 
other world, but as capable of being actually asserted, and 
even em bodied by the praetor and the jurist, from the 
point o f view of general and public utility, communis 
utilitatis rqtione. 

Indeed, law, as the identification of the sense of the 
conditions of social co -existence with harmony and the 
good, is connected with the peculiar complexion of the 
interests of the communal society, in the same way as its 
assimilation with public expediency is connected with that 
of the interests of the conquering society which has for its 
object the accumulation of wealth for consumption. 

§ 221. Christianity, as a reaction against the political 
jMjiififiption — of the Roman Empire, again assisted the 
moyemfints of the individual conscience in obtaining ascen- 
dancy_.OYer social points of view, and considerations of 
_gower and public weal, with respect to the moral sense. 
Si ich c onsiderations dwindled into^ nothing in comparison 
to those which owed their validity to the^reponderance of 
^;ansmundane interest. As a consequence, law and right, 
Lorality and religion, became again completely intermixed, 
andrdescendedta:a: level lower than that previously attained 
by them in the prophetic and the primitive Christian doc- 
trine^, in Greek philosophy, and in Eoman law. Subse- 
quently, externaljnfluencea began to preponderate anew in 
religion, although their degeneration into mere ritualism 
was pre vent ed. Jiy, living faith in another future life in the 
world beyond. Morality lost in internal value from the 
. momenUhat it was v.rewed in the light of a duty, to be^ 
jnfoi:c^d__hy_ coercion and external_ discipline ; and the 
^meanin^ of law and right, sundered from the conditions .jqI 
social co-existence, was shifted. They were the mere means 
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of fulfill ing dnty of an a jmori character, though with the 
addit ion ol-positive force. If, nevertheless, the potion of 
morality remained more dev^ped than it had been before 

^Iti first Jie,^^ati(m from religion, and before it had 'been 
confronted^ with the idea l, this was owing to th e cir cum- 
'Stance that, on the one hand, trfliditi^T^g ^^<^ gnrYiyPYJ^ 
although scantily, from the _Eo.man Unaiure.and the Epman 
law , and^ on the other, the Church, itself had also be- 

^com^j MrganJ ged. as a secjijiar, domiuant-BOjcifity, and, there- 
fore, allowed .xx)om in its system, although often, by 
deviating from its own principle, for the rfi cpgnitinn of the 
conditions of the filial fi^.A^igfonn^ 4>f men*. 

§ 222. It was not a matter of mere ch ance, therefore, 
that the re-establishment of r^r^^y-f^^^^^fftr-yHitK^nfl nf law 

_and right, and the general reception and_preponderating 
influence^Qf the Eomjan system took plpnp. mTY^nJfarTP/^ifRly 
with the Eefornaatipn, during which the secular society, 
with the awakening of the national state, became again 
independent of the Church ; or that the ideal of law and_ 
right was developed in modern times not by following in 
the trac ks of the casuisticjvrit^rs, who Tiad adopted eccle- 
siastical and theological views as a foundation for their 
juridical theories, but by treading in the fogtstfipfl-ot 
jjrotiinfl "^^ TTpbbes^ who entirely eli minated r eligion from 
th^ir doctrinea. .MQrality_.and law are, never theless, always 
found assimilated. In that age, the whole school of the 
law of nature saw in them, at most, b jit subordinate headj_ 
of an ideal gystem, and whenever attempts wer e made at di s- 
tinguishing them, as by_Pufendorf^ Spino za^ and Tho_m a: 
^us^ it was in view of -the external stand ard s^ fthe possi- 
bility of enforcement, or of securing ext emal. peace* a^^^ 
not in^ view of any relation of morality or law to provinces 
and spheres internally. .distincJTfom each other. 

At the same time, dialeciics bega n to busy themselves 
anew with these ideas, in order to_ connect th enLJElth^^S^ 
yarifljia m o t apfaysieal fflropesitiona, and t o reduce them to 
differ en:L-abfi^tract notion Sr— which, apparently, are sharply 
divided from each other and spring from different prin- 
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pies, but which, historically, glide into each other in almost 
imperceptible shades and combinations— to the notions of_ 
power, of the Divine essence, of harmony, of perfectiQyi ^ 
of equality, of utility. Subsequently, Jthen the attainment 
of a satisfactory result by these means seemed doubtful," 
diarecfics again reduced these ideas to indissoluble gLualities 
oi a metaph ysical character pertaining to the soul, to 
t he moral s ense of the individuals, to the sjiirit of 
the people , and the commands of practical reason. 
'TS.t tho same time attempts were made to render these 
ideas independent of all experience. And this became 
jtheor^llcally necessary, since the constant aim of. these 
endeavour s was to obtain some simple principle as ,the 
f gundat ioQ. of la-w and .zight. ^s well as of morality. In 
this very c ircumstance, however, jresides the cause_ of their 
variety ajad scientific^ failure. For, as appears from the 
whole process of their developnient, the notions of moraUty 
as well of law and right are highly composite, and become 
more and more so, the higher the order of the civilization 
may be determined to be, and, consequently, the higher the 
order of the society is, to which they relate. A social in- 
terest of a higher degree presupposes the satisfaction of all 
antecedent interests, and, besides, the possibility of their con- 
stant and continued satisfaction within its own sphere. Law 
and right, therefore, as being the conditions of the realiza- 
tion of the social interest, necessarily become, together 
with the latter, enriched and enlarged, and as they em- 
brace continually more and more elements, their correlative 
sentiment also becomes correspondingly complex and compo- 
site. Morality, again, relating even to considerations of 
future social interests, to the perfection of the individual 
rising above the sphere of the actual society and, at the 
same time> to the continual satisfaction of sentiments sur- 
viving from the past, is necessarily of a still more com- 
plicated nature, and composed of a still greater variety of 
complex threads. JBpth, therefore, in proportion as they 
b^ecome more developed, grow less simple and admit all the 
less of being based upon a single homogeneous principle. 
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Their differences, again, can be definitely and correctly 
recognized only when it is ascertained that, although 
they run parallel with each other, they are, in fact, always 
the rules of different social spheres. But the eclectic 
systems prove, likewise, unsat isfactory for the purpose of 
TuIIy explaining and of rendering clear these notions. Ta 
^lace side by side the various ideas in their pr esent mean- 
jngs results in a mixture pntirply riiffpn'ng fr^rn the^sult 
of gradual historical fusion of the very same elements ; for 
in siicli a fusion each element or idea figures, not with the 
significance it possesses to-day, but with the meaning it 
possessed during that phase of developnient of human 
lEougK, when it first, appeared ^nd was applied to a moral 
purpose, and during the process of which they were jioL 
only., afiting and reracting with respect to their common 
result, but also, incessantly, mutually upon each other. 
For the same reason, analysis founded upon experience 
cannot resolve the notions .of law. and morality e ntirely into 
transparent, definitive, and_sinip]LQ.iactors. Nor, again^ji 
logi cal and psychological analysis, even if most consistently 
applied, capable joii penetrating that residnnm jitf the 
elements of sentiment, antagonistic to, and yet in separably 
' ^ixed up^ jrithj each other, which manifest themselves 
now as the voice of conscience opposed to the law of the 
society, now as present expediency opposed to the con- 
ditions of future well being, and, again, as the incompati- 
bility of the ideas of liberty, equality, and fraternity, ideas 
which constitute alike the component elements of the 
modern conception of right and of those of a condition 
regulated by law. The expression of these in Kant*s 
absolute Command of Eeason, in Stahl's and Krause's 
religious resignation, or in Eotvos's faith in Christian 
culture, in the sentiment of the people as demanded by the 
historical school, in the enthusiasm for the notion of 
humanity, assumed by the followers of Comte, is but a 
confession, by all alike, of the inefiBciency of any explana- 
tion which merely goes back to the individual. 

§ 223. It is not only the laws of super-organic existence: 
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in conscious community, however, that point to such an 
indissoluble element. In physiology it may also be 
seen that the agencies by which the claims of in- 
dividual life can be most fully satisfied, and which, in the 
amplest manner, contribute to the development of the 
individual, are not identical with those which combine to 
promote the preservation of the race. Self-assertion 
amidst actual circumstances, depends upon other qualities 
than adaptability during long periods of time to enduring 
conditions ; and thus the success of the struggles between 
various societies, and of individual struggles within any 
society, and the conditions of development of the societies 
themselves, and of the welfare of the individuals, do not 
accord with each other in every particular. Law, which 
at first answers the latter conditions, assimilates more 
and more with the former in the stages of its higher 
development. But at the same time, since, in a society 
of a higher order, the individual also obtains — not, indeed, 
in proportion to its proper internal relations, but in pro- 
portion to the order of any inferior society — more room 
for his own development, individual liberty is likewise 
benefited by the progress of the law, although right con- 
tains a continually growing element of social considera- 
tions. From this it becomes apparent that, in explaining 
law_and_right and morality, individual psychology must be 
supplemented by genetic explanation, that the hypothesis of 
self-interest and of individual sentiment is insufficient to 
account for the phenomena and rules of self-command; 
that social coercion supplies and develops conscience, and 
that it is only the external history of the formation of law, 
and t he effect of its various forms, springing from various 
sources, that cftn^duly account for the entire development 
of the notions of l aw and right. 



CHAPTER XIV. 

THE SDUROES AND FORMS OF LAW. 

§ 224. The diiBferent kinds of formation of the law, 
and the forms in which it presents itself as externally 
observable, are, properly speaking, those modes by which 
authority, that is, the sense of social and individual claims, 
obtains recognition. For the elements making up authority 
itself are essentially the same as those of any overwhelm- 
ingly important claim, that demands absolute satisfaction, 
and presents itself as a claim of the society. It is, in 
fact, merely a question of concrete embodiment, whether it 
shows itself as framed into an injunction, or rule, pre- 
supposing obedience — which obedience may be voluntary, 
founded upon the motives of will, accepted by conscious 
judgment, or may arise from the effects of moral force— or 
whether the recognition of such a claim manifests itself in 
accommodating conduct and in custom, unconsciously 
appropriate. But this very contrast appearing possible in 
the two classes of concrete embodiment, points to the 
importance which the different forms in which these 
notions present themselves,, possess from the point of view 
of the consequences of human conduct, and which are 
likewise connected with the relations in which these con- 
ceptions stand to their supplementary and secondary 
constituent elements, and hence also with the various 
kinds and degrees of human action, of the societies, of theii' 
central principles and their interests. From these cir- 
cumstances, therefore, arises the connection of the doctrine 
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of the sources and forms of law with the history of the 
development of the idea of law, as well as their internal 
relationship. For, although the two questions, by whom 
and in consequence of what, on the one hand, law was 
created, and on the other, how it manifests itself and in 
consequence of what circumstances it is recognized as such, 
can be separated from each other and are independent, 
yet their respective subjects lie so close together, and, con- 
nected with the continuous development and regeneration 
of law as well as with the modifications of its recognition, 
mutually interact upon each other to such an extent, that 
the solution of any problem referring to either of them 
cannot be effected without involving a parallel explanation 
relating to the other. 

§ 225. The difficulties attending the solution of these 
questions may be ascribed, in a great measure, to the 
various meanings in which the terms *' sources, and forms 
of law " are employed by the science of law. It is some- 
times customary to designate by the term ** sources of 
law *' the fountain-heads from which knowledge concerning 
some existiug law can be derived, these so-called external 
sources possessing general scientific interest only as far as 
they shed light upon the history of law. At other times, 
again, it is understood to mean'; the mode in which law ap- 
pears, and in consequence of which, it can be recognized as 
such, in which sense the term " forms '* may be also employed 
instead of " sources.*' It is further used to designate the 
authority from which law derives its force as law, and, 
finally, the causes promptiug this authority to call into 
existence law of a certain tendency and containiug certain 
matter. An additional occasion for confusion, especially 
as regards the two latter meanings, arises from the cir- 
cumstance that the foundations of the origin of positive 
and ideal law are frequently mixed up. 

(ideal law is always but the result of abstraction, and of 
the philosophizing operations of the mind ; hence its direct 
source is exclusively human reason, which invariably finds 
the ground for considering some rule as belonging to 
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ideal law in some proposition which it accepts as the 
fundamental princii)le of law and right, that is to say, in 
that essence or attribute by which ideal law can be 
recognized, and its establishment and assertion rendered 
possible. 

The real law, that is to say, positive law in the past and 
in the present, and what may become such in the future, 
can, on the contrary, arise only from social recognition, 
which may be brought about by the different organs or 
representatives of the social consciousness and will, in 
which action these factors may be governed by different 
motives, and which may manifest itself in various ways. 

It is, therefore, most correct to designate the organs of 
social consciousness and will, such as the whole people, or 
the bearer or the several organs of the sovereign power, 
as the immediate sources of law; and the motives for 
considering law i)ositive, that is, valid, such as Divine 
power, human judgment, individual or public sentiment, 
and the will of the state as regards its supposed conditions 
of existence, as the mediate sources of law ; whilst the 
manner of the appearance, and of the external embodi- 
ment of law, may be called its form. 

§ 226. The doctrine of the forms of law, however, 
became also complicated, owing to a distinction which 
played a prominent part in the history of law, and which 
placed into contrast witli each other two ideas not clearly 
defined, namely, the written law and the unwritten la\^. 
Both the written and the unwritten law were, indeed, at 
first taken in their literal sense by the Greeks. They 
looked upon the codes and the several recorded laws and 
resolutions of the people as written law ; and upon custom 
and, more particularly, upon the propositions of the ancient 
system of law of Sparta, which, although conceived in 
definite language, were never reduced to writing, as un- 
written law ; and sometimes considered also as such, those 
subordinate customs of secondary importance which related 
to spheres of human intercourse, the regulation of which 
was deemed by the Greeks to be a matter of indifference 
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and beneath the proper dignity of law. Subsequently, 
however, the unwritten law was, in opposition to the 
positive law of the state, conceived as the philosophical 
and universal law of nature, generally valid in all 
places. 

The Eomans, again, employ the two expressions in an 
alternate sense. They sometimes take the Ja8 Scriptum 
in its literal sense as meaning positive statute law as well 
as recorded custom and scientific law, and at others purely 
in the sense of law declared as such by the organs of the 
state, invested with legislative power. General customary 
law, and sometimes also jurists' law, on the one hand, and 
the philosophical law of nature, on the other, constituted 
the Jus non Scriptum. Later, during the Middle Age, Holy 
Writ was designated, in the first instance, by the word 
"Scripture"; and, on the other hand, the whole Divine 
law was conceived as positive ; in consequence of which 
written law obtained again a narrower sense than positive 
law, and was invested with the special force of indubit- 
ability which was subsequently, by the public opinion of 
the age, transferred to every other written record as well. 
In order to escape this complicated division, some of the 
jurists, as Austin, for instance, afterwards adopted, instead 
of the distinction between written and unwritten law, the 
division into promulgated and non-promulgated law, the 
former deriving its force, directly, from the public recog- 
nition of the state, and the latter merely from its silent 
recognition, such as cannot be immediately discovered as 
being the will of the state, but appears to be such in a final 
analysis. 

§ 227. The main difference, with regard to the embodi- 
ment of law, consists in its being either a rule declared 
beforehand, or manifesting itself in special cases, or in its 
appearing as custom. 

(^rule of law is always a precept which, in order to 
bring about a certain state of things, conceived as an 
object previously marked out, exacts, permits, or prohibits 
certain conduct, either absolutely, or conditionally in tlie 
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event of certain circamstances occurring or in the absence 
of certain circumstances. Every single law, therefore, 
presupposes a social organ corresponding with it, a differ- 
entiated, self-conscious, higher power, which is, during 
periods rising above the level of primitive rudeness, recog- 
nized as the supreme power of the state and as its proper 
organ ; and it further presupposes subjects possessing con- 
sciousness, who from ready conviction or through moral 
coercion, that is, through fear of consequences, are impelled 
towards an appropriate activity, or can be compelled by 
material force to obey the precept given, and to make 
good any injurious results arising from disobedience to 
it. ' 

A law may be, at first, a command directed to individual 
persons, for a special occasion and referring to some 
particular action; afterwards it may become in every 
respect general, so as to apply to the entire activity of all 
the subjected individuals and social spheres ; it may, again, 
casually, by emancipating a part of this activity, leave it 
to the pleasure of the individuals, or empower them, ac- 
cording to their inclination, to follow one of the several 
modes of proceeding marked out, and then it is called, in 
opposition to absolute law, a dispositive law. But it may 
likewise determine, in case of certain proceedings on the 
part of individuals, what consequences should be ascribed 
to them except when those having a corresponding right 
have decidedly disposed otherwise : such a permissive law 
being, therefore, in that event, likewise supplemental. 
(Custom, on the contrary, does not, in itself, appear in 
the form of a rule, although theoretically a rule may be and 
is usually derived from it, and may be asserted by force 
whenever the self-conscious application of laws has become 
general in a given society. But as long as custom prevails 
purely as such, it manifests itself, for the most part, in the 
voluntary and unconscious, although ready, adaptation of 
men to some mode of proceeding, a deviation from which 
under ordinary circumstances cannot be conceived by them 
as possible. They were originally prompted to adopt such 
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mode of proceeding by the consideration that it is easier 
to repeat a proceeding once taken, no matter what cir- 
cumstances may have given rise to it, than to initiate a 
new one ; and, further, by the circumstance that the more 
frequently any line of conduct is followed, the more incon- 
venient it becomes to devise new modes of proceeding, 
differing from the old ones ; and that every new beginning 
is attended by greater trouble than the continuance of 
accustomed ways ; the customary proceeding being, besides, 
owing to natural selection, nothing else but the most fitting 
accommodation to the agencies operating during the 
process of habituation, and, accordingly, on the average the 
most expedient. J Later, as changes arise in external cir- 
cumstances, oi^s the sphere of any society is enlarged by 
tlie accession of individuals as to whom the operation or 
influence of the custom in question has not been asserted 
at all, or asserted in a lesser degree than upon the rest, 
there may arise doubts with regard to the object and 
proper matter of the custom, and even as to its exis- 
tence, and cases of conduct diverging from custom may 
then occur. 

Custom, in consequence of the antagonism thus arising, 
becomes conscious, and supplies the foundation for the 
development of legal institutions and of customary law, 
expressed in rules. Men soon begin to reflect on the 
causes giving validity to the latter, especially if, side by 
side with the rules of customary law, there prevail other 
rules of law, consciously framed and derived from some 
palpable authority. Hence, besides the conception of the 
real law- creating organs, that of abstract agencies becomes 
formed to which a similar authority is attributed. It 
is, likewise, owing to this, that, concretely, numerous 
forms of law appear of a mixed nature, and occupying 
an intermediary position between the law comprehended 

in consciously framed rules, and that derived from 
custom. 

§ 228. We may therefore distinguish according to ex- 
press or implied recognition or customary obedience, and, 
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additionally according to the forms in which the law mani- 
fests itself : 

1. Laws emanating from the sovereign power of the 
state, and constituting rules of law declared by its proper 
organs. 

2. Such rules of a subordinate character as are not 
issued by the representatives of the supreme power them- 
selves, but originate with inferior organs, invested by the 
sovereign power with a limited authority to devise such 
rules ; such, for instance, was the Praetorian law, which, 
however, owing to the peculiar combination of the agencies 
of development of the Eoman law, embraced also elements 
of customary law. 

3. Such rules as emanate from autonomous spheres, such, 
therefore, as correspond with subordinate societies, but are 
recognized by the dominant one, and casually act as the 
intermediaries of its will. 

In all these three cases law appears directly as a rule 
authoritatively declared. 

Essentially differing from the latter, forms of law may 
be established in which the law can be discovered in a 
concrete manner through particular cases only, and its 
rules deduced from them ulti^nately by means of theoretical 
generalization. 

The establishment of such law, which may be appropri- 
ately called case-law, may be effected in the following 
ways : 

4. By such organs as are especially authorized for that 
purpose, as in the case of judicial decisions serving as 
precedents, or of the law derived from the Auctoritas Pru- 
de Jitum. 

5. By customary practice, as with general customary law, 
or with that confined to some portion of the territory of a 
state or to a particular class of its society. The real 
source of such customary law, from the point of view of the 
absoluteness of the sovereign power of the state, is the 
exercise of the legislative function by the special society in 
an autonomous manner. 
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6. By common judicial practice. 

7. Through the opinions given by jurists with regard to 
the nature of special legal relations. 

Law may also arise on the basis of the natural develop- 
ment of the science of law : 

8. In consequence of some positive ideal havinp^ been 
proclaimed, as instanced by the Jus Gentium with the 
Eomans, and by equity in England. 

9. By accepting a general ideal as the aim, as in the 
assertion of the systems of the law of reason, or of the 
law of nature. 

From the point of view of the causes, again, owing to 
which law is considered as such, its different kinds are : 

1. Laws resting on Divine authority, which are either — 

(a) Immediately derived from Divine inspiration, serving 
as a foundation for judgments deciding particular cases, 
as the Themistes of Homer, and the most ancient Domas of 
the Anglo-Saxons ; or — 

(6) Founded on Divine revelation or inspiration, on 
sacred customs, traditions, laws or codes, such as the most 
ancient Hindoo and Jewish customs and codes; further, 
the codes of Minos and Numa, or the custom upon which 
the proceedings of the Athenian tribunals of blood were 
founded. 

ii. Those founded either instinctively or consciously upon 
considerations of special expediency, and which again are — 

(a) particular judgments, such as the Anglo-Saxon 
Domas, were preponderatingly, and as the ancient Roman 
Leges Regiae were alleged to be ; further the decisions 
founded upon the Auctoritas Prudentium, before the juris- 
prudents were formally invested with the right of framing; 
laws, and before such decisions appeared as the results of 
scientific and systematic conceptions ; 

(6) The secular customary law ; 

(c) The law founded upon legal fictions, on extensive in- 
terpretation, and upon analogy; 

(cJ) Particular laws. 

Finally — 

26 
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3. Those drawn as an inference from any fundamental 
principle, or from considerations of some well-matured 
fiystem, such as — 

(a) Equity; 

(b) The scientific law of nature, or of reason ; and — 

(c) The products of systematic legislation, and especially 
the codes compiled on scientific principles. 

§ 229. Historically, however, these various kinds of law, 
springing from different sources and embodied in different 
forms, commingle with each other, and mutually interact 
upon each other, although, from their first appearance, 
they follow, in conformity with the different species of 
authority, and with the proper recognition of the diffe- 
rent notions of law and the state, the order leading from 
the more primitive to the more and more perfect. Yet, 
since the history of mankind does not present a continuous 
and gradual development, but such as has been frequently 
interrupted, and which, having returned again to a primi- 
tive stage, has started anew from that point, under the 
influence of preceding traditions of a higher order which 
have survived, — for every dominant society raises the sys- 
tem of laws with which it is connected to a higher level 
than the one from which its development is again begun 
by the society succeeding it in dominion, — it follows that 
the phenomena, through the comparison and analysis of 
which alone a general picture of the development of law 
can be obtained, are even more complicated during the 
later processes. 

Amongst the savage and semi- savage groups and tribes 
there may, to this day, be observed that rude condition, in 
which individual caprice is only curbed, partly, by entirely 
unconscious custom, and, partly, by the arbitrary power of 
the chief or of others who have acquired authority by 
chance, or of wizards, readers of dreams, medicine-men, 
and soothsayers, mutually restraining, although in an irre- 
gular manner, their own arbitrary powers ; in which con- 
dition, however, any mutual understanding casually arrived 
at, for the purpose of starting and carrying out some 
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common enterprise of importance, amongst those taking 
part in the venture, by taking counsel with each other, is 
paramount with regard to that concern. 

At this stage, therefore, may be discovered side by side 
although quite undeveloped, the sources of every later species 
of authority, and the germs of every kind of law, the pre- 
ponderating ascendancy of any of them over the rest de- 
pending upon the particular formation of sovereign power, 
which may obtain supremacy owing to the influence of ex- 
ternal circumstances. It is, however, worthy of note, that it 
is not those amongst the social groups which are isolated and 
of a comparatively more peaceable disposition that rise to 
the highest civilization, but those groups alone, the facul- 
ties of which become inured through the vicissitudes of 
circumstances, and which, the more they come in contact 
and, consequently, in conflict with others, become natu- 
rally more aggressive and disciplined, and in the society 
of which the process of differentiation is, thus, the most 
intense. 

The institutions of societies without the periphery of 
European civilization, that is to say, of those which deve- 
loped independently of the civilizations of Greece and 
Eome, rise nowhere above the level of religious law. In 
Egypt* ill India, as well as amongst the Jews, the highest 
stage of development is represented by sacred codes, 
deemed to be of Divine origin, in which the secular lay^ 
is entirely mixed up with the religious, but yet always 
and everywhere, subordinated to, and deriving its authority 
from the latter, and is supplemented by general custom, 
which, too, is accounted for by sacred traditions. In 
these societies there is also everywhere established a 
sacerdotal order, who interpret the rules deduced from 
religious tenets, or from custom, and supplement them by 
means of fictions, either applying these rules themselves, 
or acting a decisive, advisory part in their application and 
assertion. It is hardly possible to trace and indicate with 
any precision the various phases preceding this stage, since 
the stationariness of the traditions and religious proposi- 



404 LAW AND BIGHT. 

tions, in their rigorous forms, naturally obliterates all 
earlier memories, and a society, on attaining extreme 
stability and definiteness, loses, together with the con- 
ditions of future development, the traces also of its 
earlier processes of formation. Yet the assumption is 
unavoidable that in such societies customary law developed 
from unconscious accommodation and custom, and, on the 
other hand, that the systems of religious doctrine became 
consolidated merely from isolated conceptions and disposi- 
tions slowly coalescing with each other. Indeed, the most 
ancient songs of the Vedas decidedly point to a period in 
which the personifying of the agencies of nature into 
divinities was still wavering, as was the application to the 
relations of life of transcendental notions, arising from 
religious conceptions and from primitive philosophical 
abstraction, which, at most, might manifest itself in special 
cases of doubt in judgments and decisions relating to con- 
crete circumstances. 

§ 230. The several steps in the transition from barbarous 
conditions to the cultured stage can be traced with much 
greater particularity amongst the Greeks. With them the 
phases and forms of the development of law are clearly 
brought out, one by one, from the age of Homer to the decay 
of the independent societies of Greece. Distinct from 
general, unreasoned, ancient custom, there appear, at first, 
in the divinely inspired Themistes, the declarations of law 
relating to special cases, in judgments which derive their 
authority from this very inspiration by the divinity, and 
not from the authority of the princes, or prominent 
persons sitting in judgment and serving as organs of 
justice, or from the approval of the mass of the people, 
standing by and expressing their sympathies. According 
to tradition, this phase of development was followed by 
that of mythical religious codes, such as the Code of 
Minos, codes which were imagined to be summaries of all 
the rules of Divine as well as of human order. It is 
possible, however, that the supposition of these mythical 
codes had its origin only in the circumstance that the 
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imagination of the people sought for a prototype of the 
products of the semi-historical period, and referred it to 
the remoter pre-historic period, so to say, and that, pro- 
ceeding at the same time from the notion of legal and 
consciously established order with which they became 
familiar in later times, they deemed it necessary to ascribe 
the ancient faith and custom, which had survived from the 
times of the Aryan migrations, to the dispositions of 
almost superhuman beings, blessed by direct converse with 
the divinity, and to derive them from their codes. It is, 
at all events, possible to follow out historically the 
stages of development succeeding those mentioned, when 
the communal society, after its earliest establishment by 
means of conquest, supplements and consciously modifies 
the ancient customary law, by such an organic and con- 
nected body of institutions and propositions of law, as 
expresses the conditions of the settlement and social 
organization after the conquest, and presents itself as the 
means of their preservation. Of such a nature was the 
customary law of Sparta, founded upon the laws of Lycur- 
gus, likewise ascribed to Divine inspiration. Such was 
that which, in Athens, was derived from the laws of Draco, 
but was not able to assert itself in every point, in opposi- 
tion to the more ancient general customary law ; and such, 
to some extent, was the Code of Solon, of a partly similar 
character, only that in this case the positive and conscious 
establishment can be proved historically. 

In Athens this system of laws was succeeded by the 
investment of the people with regular legislative func- 
tions, in connection with which a distinction was soon 
made between organic and permanent laws, requiring 
the co-operation of a greater number of factors and 
longer preparation, and the resolutions of the people 
bearing upon special cases. Finally, the current of the 
philosophical cultivation of the idea of law set in, 
without being, however, in Greece, followed by any 
scientific recasting of positive law, or by its systematic 
compilation. 
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§ 231. Much slower and more gradual than the develop- 
ment of law in Athens was that of the Boman law, which 
constantly combined the almost Spartan tenaciousness of 
the customary law with the conscious application and 
formation of new laws. 

The institutions of the ancient Aryan customary law 
formed here the first body of law, but hardly any memorials 
of their earliest manifestations have been preserved in de- 
cisions, like the Themistes, or mythical codes; at most a 
parallel might be drawn between the former and the tradi- 
tions of the Leges Kegia, supposed to have been digested 
in the Jus Papirianum; and between the latter and the code 
alleged to derive from Numa, from which broken fragments 
were also cited by some writers of antiquity. 

The work of legislation began in Eome, as in Athens, 
with the period of the expulsion of the kings, and of the 
definitive establishment of the communal state, not, how- 
ever, in the shape of a general comprehensive code, but in 
that of special public laws. At the same time, the de- 
velopment of the civil law, which as yet was not influenced 
by the opinion of the mass of the people, was promoted by 
the interpretation of the customary law effected by the 
college of the Pontiffs. With the establishment of the law of 
the twelve tables, Eome afterwards obtained a code regu- 
lating all the relations of the state, and embracing also the 
former customary law and its interpretations, which was a 
memorial of the first great coalescence of the classes, of 
the fact of the state having become homogeneous, and of 
the conscious recognition of the harmonizing interests of 
the community. This code was, for this reason, invested 
with the whole authority of the conditions of existence of the 
state, and with an almost religious sacredness, — referred, 
however, not to the gods, but to the notion of country,— 
and was held during many centuries, although enlarged by 
several laws, to be unalterable in text. Hence, too, it 
served as a foundation for judicial explanation and for 
scientific definition, effected, partly, by extensive interpreta- 
tion, and, partly, by the aid of legal fictions. 
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In course of time, the principles of the Jus Gcnthcm, 
(the roots of which also extended back into international 
custora connected with the ancient and sacred law), under 
the influence of claims arising from the intercourse with 
foreigners, and of the sense of equity, experienced a further 
development within the independent sphere of action of the 
praetor, a development assisted by the temporary legislative 
power of the praetor exercised by means of interpretation, 
of legal fiction, and of analogy, and also by taking into 
consideration special expediency. 

The rules thus established, and, for the most part, in- 
variably renewed and confirmed by the successive praetors, 
obtained, owing also to the soundness of their motives, as 
it were the force of customary law, and extending, in con- 
sequence of the influence of equitable considerations, like- 
wise to the regulation of the relations subsisting between 
the citizens, crowded step by step into the place of the 
proper ancient civil law, and were, at the same time, 
supported and supplemented by the results of legislation 
which asserted themselves more and more in the sphere of 
private law. 

The system of equitable law. Jus Squinny which thus arose, 
was likewise associated with the ideal law, Jus Bonum, 
and, subsequently, when Greek philosophical theories be- 
came popular in Eome, especially through Cicero, assimi- 
lated also with the law of nature, which, though embracing 
a wider sphere, was not always held to be capable of 
being actually established and asserted. At this point, in 
connection with the transformation of the communal society 
into the society of amassing wealth for consumption, 
began the systematic attempts at codification, yet, owing 
to the consequences of this very transformation, and to the 
circumstance that the theory of the Jus Naturale had just 
met with responsive sympathy, the matter of the law was 
not yet really ripe for codification. 

There were required the arduous labours of four genera- 
tions of jurisprudents, declaring their opinions, responsa, 
already invested with public authority with reference, not only 
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to cases which actually arose, but also to supposed theoretical, 
although always special, cases, before the Jus Honorarium, 
asserting the principles of ^quitas and of the Jus Gentium, 
was finally established in the Edictum Perpetuum. The 
exertions of four further generations of jurists were also 
required before every proper consequence deducible from 
the Jus Naturale could be infused into the body of the 
Roman law. This stage, again, was very soon followed by 
collective arrangements of the imperial Constitutions, 
simultaneously with the recognition of the Christian 
Church by the state; and, finally, two centuries later, 
when the Roman law had, under the influence of the eccle- 
siastical society, been transformed to a point beyond which 
the reconcilement between the conquering imperial spirit 
and the ecclesiastical spirit was no longer possible, the 
cultivation of the Roman law was definitely concluded by 
the compilation of Justinian, extending over every depart- 
ment of the law. 

The history of the development of law in Rome also 
supplies the most important material for the doctrine 
of the sources and forms of law. For the Roman law, 
together with its material contents, was, in yet three 
instances, called upon to exert a permanent influence 
upon jurisprudence and its developments; namely, during 
the Middle Ages, beginning with the twelfth century, 
through the labours of the glossators and commentators ; 
again, from the sixteenth century, through the systems of 
the law of nature and of reason, and of international 
law ; and, finally, since the end of the eighteenth century, 
through that movement which received its impetus from 
the historical school and still continues in the legislation 
and in the codifying labours of the present age. Besides, m 
all modern theories formed in our days, the development of 
the Roman law figures conspicuously as a model, presenting 
and bringing into view the general rules of every develop- 
ment of law. 

§ 232. The course of the development of law during the 
Middle Ages is accordingly twofold, and runs parallel with 
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the division of social sway, according to different social 
strata, between the Church and the subordinate secular 
societies of a lower order, which were also, in part, invested 
with a dominant character. 

Scripture was the starting-point of the ecclesiastical law ; 
this was further developed by custom, borrowed from the 
secular society, and adapted to the principles of the 
Church, assuming a definite shape through the interpre- 
tations it received from the ecclesiastical leaders in the 
struggles for the assertion of the authority of the Church, 
and fitting itself to its wants by an almost spontaneous 
adaptation. The body of custom was gradually enlarged, 
continuing yet under the influence of Eoman law, by 
rules established by provincial Synods, but still obtain- 
ing in the whole Church as customary law. Subsequently 
the ecclesiastical law fully emancipated itself, at least in 
theory, yet only by slow degrees, from the secular law, 
and presenting itself as independent and claiming Divine 
authority, obtained a central organ in Papacy, the dis- 
positions of which, strengthened first by fictions of 
customary law, and, subsequently, by forgeries, taking 
the guise of legitimate decrees, were finally established 
as constituting the bulk of the laws of the ecclesiastical 
society, which had become entirely dominant ; and these 
decrees were after the twelfth century comprehended in 
systematic collections and bodies of law. Later, after the 
reforming endeavours of the great Synods of the fifteenth 
and sixteenth centuries, the ecclesiastical law was again 
definitively collected into a body by the Synod of Trent, 
whilst the Church preserved in the legislative power of the 
Pope, grown more and more exclusive, a fresh source 
<5apable of continually enriching its system. 

§ 233. The earliest records of secular law during the 
Middle Ages are again codes ; barbarous collections — pre- 
senting a picture of the order and state of things prevailing 
in the period of the definite settlements which succeeded 
the dissolution of the Eoman Empire. 

The law of these codes plays in the life of the Germanic 
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populations a part somewhat similar to that of the law of 
Lycurgus in Sparta, and consists of a summary, partly, of 
customs, for the most part undoubtedly ancient, and, 
partly, of rules of law developed in the course of conquest 
and occupation. These codes, however, essentially differ 
from similar products of antiquity in this respect ; that, in 
addition to the influence exerted upon them by these 
elements, the minds of the peoi)le, as well as of the authors 
and compilers of law, were in many respects influenced 
by Roman law, owing to the previous intercourse of the 
barbarians with the Romans during a long period. But, 
in other respects, also, these codes lacked any consider- 
able degree of sacredness or permanence, finding them- 
selves confronted by not only two systems of law, but also 
by two theories of law occupying a high level, namely, the 
ecclesiastical and the Roman, with both of which they were 
compelled to share their rule over the society. In addition 
to this, owing to the system of personal rights which ob- 
tained under the German theory that the law attaches to 
blood, and to the much smaller degree of exclusiveness 
prevailing amongst the barbarous tribal states, than 
amongst those of antiquity, systems of law belonging to 
different groups were often asserted side by side within 
a single territory. As regards the further cultivation of 
the law, it took place in parallel lines, and in two ways. 
First, by means of legislation, which still stood princi- 
pally under the influence of the Church, and was effected, 
as for instance in England, in a manner vividly recalling 
the proceedings in the ancient ThemisteSy though under a 
ruder condition of things. By the decisions, or Dotms, 
which were framed by the king and his counsellors in 
the assemblies of the people, not only the cases actually 
involved were adjudicated, but principles were also estab- 
lished and laid down for guidance in supposed cases. 
And at a more developed stage the products of legis- 
lation took a form similar to that of the ecclesiastical 
regulations, as in the Capitularies. The second develop- 
ment of secular law was by custom, amongst the fruits 
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of which must be distmguished institutions like the 
feudal ties, which arose under the influence of long- 
abiding circumstances, partly from ancient modes of 
thought and institutions, partly from those of Rome, 
with the aid of forms borrowed mostly from the Roman 
theory of contract ; and rules of law which appeared in 
popular legal axioms, in the opinions of experts in law, 
in the Weisthuiner, and in the practice of the popular 
tribunals, partly formed from the people itself, and partly 
keeping up their connection with the life and views of 
the people through the Scahini and the jury. These 
customs were collected anew during . the twelfth and 
thirteenth centuries, the period of general ordering and 
of codifying during the Middle Ages, and were partly 
provided with the sanction of the sovereign power, — as, 
for instance, the Libri Fendorum, the code of Frederick 
II. in Sicily, the Spanish codes, the laws of Louis IX. in 
France, — and partly continued to be asserted as cus- 
tomary law, as collected, for instance, in the Saxon 
mirror, or in the Suabian mirror. Very soon, however, 
through a judiciary and through jurists and lawyers 
dissociated from the general public, and educated in the 
Roman law, the body of law became enriched with a 
new element, in the application of the principles of the 
Roman and ecclesiastical law, and even of new and 
special rules. In the assertion of this element the great 
mass of the people had no influence whatever. This, 
although its source could be traced to no legislative 
action, nevertheless, generally obtained as jurist's cus- 
tomary law, and, in some departments of law, rose to 
an importance surpassing all the rest ; whilst, finally, in 
some territories, as in the Pays du Droit ecrit in France, 
and in the fifteenth century all over Germany, the whole 
body of the Roman law was received as common law. ^ 

§ 234. The theories of the law of nature, and of the la\v^ 
of reason, gave, from the time of Grotius, a new direction 
to the development of law throughout all Europe. 
The works on the law of nature and on international 
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law, which made their appearance from the time of Grotius 
down to Vattel, were regarded by the public opinion of 
the civilized nations as real sources and codes, as it 
were, of international law, on the foundation of, and in 
accordance with which, international customary law was 
being built up, whilst its details were supplemented almost 
in the way of legislation by the principles established in 
the great treaties of peace, more especially after the peace 
of Westphalia. The ascendancy of the school of the law 
of reason in the province of private law went everywhere, 
except in England, hand in hand with the continual 
spread of the application of the Eoman law. The popu- 
lar customary law was meanwhile more and more pressed 
back, whilst special legislation and juridical interpretation 
proceeded with intensified vigour. At length, however, 
beginning with the middle of the last century, or, in 
France, with the end of the seventeenth century, the 
work of codification commenced in civil law, in criminal 
law, and in the law of procedure, in connection with the 
attainment by the national state of absolute consciousness 
and dominion. 

After the French revolution, a reaction was initiated 
by the historical school against this work of codification, 
which had in America and in France begun to extend to 
public law, on the ground that it' was premature, and was 
again, in part, generally inexpedient ; and the results of this 
reaction showed themselves in the decrease of the influence 
of the theories of the general and equalizing law of reason, 
and in their being replaced, to a great extent, by a theory 
which deduced its principles from the study of the Eoman 
law, and from the alleged peculiar nature of affairs. This 
tendency, however, did not interrupt codification, but 
merely added to the material from which it drew its 
contents, whilst the codes which were adopted and put in 
force, formed contrary to the apprehensions of the his- 
torical school, and to the expectations of their authors, 
no bar to the further development of law, which at this day 
is mostly effected through judicial practice, and scientific 
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juridical interpretation, leading to legislative action which 
is ever amending the codes. In the field of international 
law, the preponderating development from customary law 
has been supplemented also by enactments — almost 
legislative — ^between states, by means of treaties and inter- 
national congresses, constantly accompanied by scientific 
interpretation and amplification, and leading to attempts, 
in most recent times, not only at theoretical codification, 
but, with at least some assurance of success, at practical 
codification as well. 

§ 235. A comparison between the phenomena of the 
development of law and social development, renders obvious 
the natural parallelism between the two processes. In the 
same way as the most primitive societies arise from inor- 
ganic society, and those, again, of a higher order from the 
preceding societies, so law, the order of the society, is also 
founded, in the first instance, upon instinctive conduct, 
whilst in its more developed phases it always presupposes 
other anterior bodies of law. 

Every society proceeds from individual initiative, spring- 
ing from the sense of necessity with reference to special 
concrete cases. This leads later to the complete state of 
society — although it may be not fully conscious, nor active 
in details — when the sphere of interest supplies the vital 
principle. The society is attended by success when it is 
founded on a firm conviction capable of exhibiting the in- 
clinations of masses, of attracting them to its sphere, of 
prompting them to the necessary activity, and of disci- 
plining them. But, although the development of the con- 
sciousness of the social interest in the widening sphere of 
the society always remains somewhat behind its external 
consolidation, and further organization is to a great extent 
the result of almost involuntary accommodation, never- 
theless, this spirit does produce modes of conduct of a 
more and more general nature, in every direction of 
life ; whereas initiative activity, in conformity with the 
special relations of primitive circumstances of a narrower 
sphere, is necessarily more irregular, and varies with 
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every changing case. It is owing to this that every mani- 
festation of law begins with a determination having reference 
to special concrete cases, whilst the circumstance that this 
determination is ascribed to superhuman promptings is 
always in consonance with the mysteriousness of the new 
social interest, with the impossibility of explaining it upon 
the grounds of the previous circumstances of social co-exis- 
tence, and with the exceptional authority of its initiator. 
For it is usual to derive the unconscious, that which is 
imperfectly understood, from superhuman forces, that is to 
say, to deify it. To such decisions were added, as purely 
human factors, military, religious, and ritual commands, 
which became habitual, in consequence of struggles and 
vicissitudes, and, being constantly reiterated, owing to 
their expediency and to natural selection, obtained at 
length the character of permanence. The apposite com- 
prehension of these various elements of law, the recognition 
of the various and coinciding conditions — already involun- 
tarily accepted — of the organism of the society, the decla- 
ration of law in a body of laws, as well as in its consistent 
assertion, is then effected by the primitive codes, containing 
promiscuously religious and secular propositions. Again, 
the true source of the authority of these primitive codes is 
the overpowering influence of genius, which appears in the 
light of Divine inspiration. It is, in truth, this element of 
overwhelming individuality, towering far above the average, 
which thus for the first time obtains recognition, and 
which, although unable to assign reasons to itself and to 
its surroundings for every one of its measures, yet, instinct 
with the prophetic power of inspired lights, discovers the 
very order necessary for the consolidation of the prevailing 
society, and makes its enactments appear natural and in- 
dispensable to the members, because corresponding to 
their instincts, to the capacities evoked by their surround- 
ings, and to the extent of their readiness for action. 

§ 236. The order of the society and of law, in this its 
early, although not quite primitive, phase, is still, and to a 
preponderating extent, considered as Divine, and for simple 
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reasons. In the first place, faith in the immediate inter- 
ference of the Deity is still vivid. Next, to the extent that 
men rise to the level of abstract conceptions, and thus to 
notions of permanent religious, natural, and human 
causalities, they also hold the latter to be of an iden- 
tical character, and the results of identical agencies, and 
thus to be interchangeable. Thirdly, because men are 
unable to explain the formation of such an order, except 
by deriving it from superhuman power and consciousness. 
Finally, because the members of the society venerate as 
Divine every kind and source of authority, except that of 
rude force, the blind prostration before it being a stage 
'which they have already passed. 

Hence arises the strict formalism of the early law, and 
the admission of its applicability only in cases where its 
forms were rigidly observed, so that no cause derived its 
vaUdity at all from the natural appropriateness of the j)ro- 
ceeding or from its proper bearing upon the matter of the 
cause, but merely from the ceremonials — of a strictly 
religious character at first, and afterwards partly of a 
religious, and partly of a merely mysterious and traditional 
character — attending it, and only those relations were 
regulated and enjoyed the protection of the law, with regard 
to which proceedings had been instituted in strict com- 
pliance with the forms. For, indeed, on the one hand, 
every religious act is necessarily tied down to fixed forma- 
lities, for it is a general psychological fact that all inter- 
course with the transmundane is looked upon as capable 
of being effected only by means of immemorial and tradi- 
tional expresssions and proceedings, to be scrupulously 
observed in their minutest details, and that this view is 
also transferred to all actions connected with earthly power, 
having a transmundane foundation. On the other hand, 
again, to the extent that the mode of explaining some 
relation, and the cause and ground of expediency of the 
connection between the antecedents and results of some 
relation, are not thoroughly understood, the lacking force 
of conscious conviction will be supplied by clinging to the 
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external part of the proceeding, and by faith put in its 
mysterious nature. Moreover, the instinctive preservation 
of custom will continue to protect ceremonial externals even 
after they have lost all their proper significance and impor- 
tance, only that in the latter case, by their gradually 
wearing out and by becoming mere symbols, they hasten 
to their decay. 

That the formalities of early social intercourse and of 
law are of such a nature, and not the conscious and in- 
tentional summary, in an artificial abridgment, of antecedent 
and designed action, is clear from the circumstance that 
the further back investigation into primitive conditions 
penetrates, and the more uncultivated the groups into 
whose customs ethnology inquires are, the more complex, 
extending to more numerous events of life, and the more 
detailed, as well as more scrupulous, are the ceremonials, 
and the more complicated and difficult of comprehension 
their bearings, whilst in a later and more developed phase 
they are more simple, and, as a rule, pervaded already by 
some elements of symbolical meaning, which were subse- 
quently foisted in for the purpose of supplying the place 
of the original signification which had passed into ob- 
livion. 

§ 237. This ascertainment of the proper character of 
externals and formalities is important from the point of view 
of the development of law in its phase of customary law, 
and, in general, from that of the theory of the functions of 
customary law. One thing is quite certain, however, that 
the formation of customary law, founded upon identi- 
cal conduct — under similar external circumstances — of 
individuals having the same instincts, dispositions, and 
modes of thought, has proceeded incessantly as an uncon- 
scious formation of law since the union of the earliest and 
most primitive social groups, and that, having obtained a 
new foundation in the primitive codes, it was afterwards, 
for some time, the only mode of development of the order of 
law. In other words, customary law held for a while exclu- 
sive sway over the society. This period was at the same 
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time the era of the supremacy of aristocracies in the 
societies that had attained dominion ; the law, heing tradi- 
tional, was preserved in the memory of, and applied and 
interpreted by those who represented the more ancient and 
respectable element, who were the ministers of the intercourse 
between the people and the gods, and who, having acted a 
part in the struggles of the society, had become more bound 
to the conditions of its maintenance, and hence, shared to a 
greater extent in the traditions of the past as well as in the 
perception of the tendency of the development of the state, 
than the great bulk of the people. The latter consisted, as 
a rule, of elements foreign to the society and coming from 
without, or were, at least, mixed up with such elements, 
whilst the aristocratic class were the descendants of the 
first founders of the society and of their followers, and the 
inheritors of their power and spirit. Properly speaking, 
therefore, custom, during this period, did not keep develop- 
ing, but was, at most, scientifically and definitely consoli- 
dnted and amplified with those symbolical and conscious 
elements which were adapted to the conceptions entertained 
by the aristocracies concerning the social interest. 

This aristocratical customary law ignores the wants of 
the lower classes of the people and their customs arising 
from wider circulation and closer intercourse, and appears 
to the people uncertain and oppressive, partly owing to 
their want of familiarity with it, and partly to its motive 
being incomprehensible to them. In antagonism to this 
aristocratical customary law arose, therefore, popular 
custom which, as it was deemed beneficial by the people, 
the sense of justice of the lower classes wished to assert, 
although they were unable to obtain for it the formal 
sanction of law. Where the efforts tending in this direc- 
tion were utterly suppressed, and the authority of the 
upper classes proved irresistible and became firmly 
rooted, there the progress of the society also came to 
an end. If again the mass of the people suddenly 
triumphed, there was great danger that the society would 
relapse into one of an inferior order. If, however, after a 

27 
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protracted struggle, in the course of which the subordinate 
classes become capable of hardened discipline and of deeper 
insight, the traditional becomes mitigated and enlarged, in 
conformity with the new wants, without breaking with the 
memories attaching to the past, the possibility of a gradual 
transformation and of conscious social progress presents 
itself, and legislation guided by considerations of expediency 
will be called upon to satisfy its claims. 

When, therefore, legislation and juridical interpretation 
thus set in, custom still appeared in connection with these. 
It sometimes figured as the general common law, creating, 
supplementing, and even abrogating special enactments, 
with regard to the whole society ; and at other times as a 
partial source of law; but even at a subsequent period, 
when law is conceived as a scientific system, and occa- 
sionally becomes the object of codification, custom still 
continues to create special law, although of a comparatiyely 
secondary character. 

cThe conscious establishment of law, in every new field 
which it embraces, is preceded by the formation of usage, 
afterwards, of legal custom, and at length, of customary 
law ; custom remaining thus, with regard to all the species 
of law ; which subsequently preponderate, their substratum 
and the soil from which they draw their sustenance. 
Custom is also called upon to perform another de- 
cidedly important part in the assertion of statute law 
itself. A strict analysis of the authority of law will show 
that, although it is confessedly the positive and conscious 
emanation of the sovereign power of , the state, yet, as 
long as all the members of the society do not stand upon 
the same level of wider discernment which is occupied by 
those who wield the supreme authority, it derives its force 
mainly from custom. The commands of the sovereign can 
undoubtedly be enforced by the material power at the dis- 
posal of the supreme authority, but their general enforce- 
ment, nevertheless, becomes only possible if the necessity 
of employing coercion is exceptional, and the subjects 
obey, on the whole, voluntarily, under a self-discipline 
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representing moral suasion, which, as it does not rest 
upon conscious agreement, must necessarily be founded 
upon acquiescence through custonu/— ^ 

§ 288. The circumstance that customary law, an element 
of law lying outside the consciousness of the sovereign 
power as well as of the juridical profession, thus pervades 
the history of the development of law and permeates all 
its other departments, is the reason, why the theory of 
customary law always exerted a paramount influence in 
the doctrines of the formation of law. The action of 
the other factors was modified by this one, the proper 
determination of the part played by customary law 
in the mutual relations of the various forms and 
sources of law being, indeed, at all times most difficult. 
In early antiquity some kind of theory was developed 
in Sparta with reference to its peculiarly traditional, 
purely aristocratical and exclusively dominant customary 
law, usually designated by the expression ^'ra iraTpia,'^ 
according to which its authority was derived not only 
from its semi-Divine origin, but from its having been 
practically tried and found to be in perfect harmony with 
the welfare of Sparta, (^ts obligatory force was, therefore, 
referred partly to its ongin, partly to its having been 
inherited from ancestors, and partly to its expediency 
having been practically proved.J) The conviction of this 
became so thoroughly rooted it the Spartan community, 
that it always clung to the maxim bequeathed by the remote 
past, that there was no necessity for written laws. In 
Athens, on the other hand, where statute law had pre- 
ponderated from an early period, all iuvestigation into 
the origin of law busied itself with law recognized as such : 
and even the circumstance that the laws of Draco were 
not able to assert themselves in opposition to custom, 
appeared only in the light of a fact, and did not lead to 
the perception of the force of customary law as suffi- 
cient to abrogate statute law. Only Plato, who was dis- 
tinguished for his predilection for Doric institutions, 
assigned an important part to customary law as capable 
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of being engrafted upon men by the Deity and through 
education. Plato clearly points to this, in arguing that^ 
altbongh the condition of that state is most favourable^ 
in which there exist no permanent and inflexible laws, 
unfit to be adapted to varying circumstances, and where 
the Deity or a Divine king alone rules in accordance 
with commands suiting special cases : yet customary rules, 
though always imperfect, are preferable to the arbitrary 
control, whether of a despot, or of the mass of the 
people. Customary law was regarded in Rome as having 
a place beside the written law, and being but little inferior 
to it as a source of law, yet not as exclusively taking the 
place of written law, as it did, at least according to the 
time-hallowed theory, in Sparta. Several doctrines, some- 
what deviating from each other in detail, but becoming 
ultimately reconciled, arose concerning the mode of the 
formation of customary law, and the foundation of it» 
authority. / Cicero gives prominence to these features, that 
it insensibly arises from nature, is fostered and enlarged 
by practice, and, through the approval of the mass of the 
people, develops into morals by its antiquity.^ Paulus, too, 
founds its authority upon the experience of^^its justness. 
(^ Julianus, again, traces it back to the consent of the people, 
as to which it is irrelevant whether it be declared by votes, or 
by acts and special cases. In this view Julianus is followed 
by Hermogenianus, who calls customary law the implied 
consent of the citizens^ In other places, again, the cir- 
cumstances, that its justness has been proved by long 
experience, that it has been observed during a period 
extending over many years, and that it is acknowledged 
by those who live in consonance with it, are mentioned 
as the foundations of its authority, which extends alike 
to the creation and extinguishment of law, and which, its 
ancient derivation and its practical applicability being once 
certain, must remain unquestioned, even where its reasons 
cannot be reconciled with the established principles of 
law. Yet this authority loses its force whenever custom is 
proved to have originally arisen from a mistaken concep- 
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■tion, %vlnlst the authority of partial custom is limited and 
does not destroy either law or rational consideration. 

§ 239. The theory of customary law underwent during; 
the Middle Ages a modification, by being connected by 
the Glossators with the doctrine of prescription, a doc- 
trine traces of which may be discovered in certain expres- 
sions to be met with in the Code of Justinian, and which, 
later, was accepted by the canon law without qualifica- 
tion. Hence arose the requirement, that it should endure 
during a definite and long time, or during a time against 
which the memory of man runneth not to the contrary, 
*which requirement, as has been observed by Verboczy, 
the illustrious commentator and first codifier of Hungarian 
-common law, at the end of the fifteenth century, is not 
always identical with that other requisite, which has not 
been accepted as generally as the former, that it should 
manifest itself in repeated acts. For one act alone, if 
attended by a permanent effect during the proper period 
of time, is also sufficient to establish it. From the 
analogy between customary law and prescription was 
afterwards deduced the postulate of the rationalness of 
the former, that is to say, of its conducing to the happi- 
ness of life, or to public weal. 

The hypothesis of the dependence of the authority of 
customary law upon such external circumstances obtained 
a readier and more exclusive recognition from scientific 
writers, in proportion as the position it occupied in the 
development of law in connection with legislation was 
more subordinate, and the more its proper foundation 
wras sought in the implied consent of the supreme power 
of the state : a proposition which as early as the end of 
the past century enlisted the exclusive consideration of 
Heineccius, and was accepted in England by Bentham 
and Austin, in that form, in which customary law was 
by them looked upon as usage — confounded by them also 
with morality — which had obtained the ulterior sanction 
and protection of the state. 

§ 240. In opposition to this view, — according to which 
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the authority of jurists' law was properly distinguished 
from that of customary law, and, except hy the English 
jurists, erroneously derived from the authority of the law 
of nature, — as well as to the endeavours and belief which 
had sprung up simultaneously with it, concerning the 
possibility of establishing a thoroughly exhaustive code, 
of preventing in future the formation of all customary law, 
and of excluding its authority by law, a new theory of the 
development of law was formed by the German historical 
school. This theory was prompted partly by a desire 
to demonstrate the connection of all law with national 
sentiment, and, partly sought to explain how and why the 
Eoman law, which was unknown to the mass of the 
people in Germany, had, during the fifteenth and six- 
teenth centuries, been generally adopted in that country 
as fundamental common law. 

Going back to the old Greek parallel between the origin 
of language and of law, this theory laid it down that all 
law proceeds from the consciousness of the people, and 
that its authority, likewise, proceeds, not indeed from the 
will of the people, but from the fact, that it accords with 
the sentiment of the people. Accordingly, customary law 
existed, in all its fulness, from the very beginning, and is 
by usage only manifested, and by application externally 
established. Hence customary law should be the imme- 
diate creation of law by the people ; in other words, the 
direct realization of moral sentiment, which is effected 
under preponderatingly primitive, simple, and transpa- 
rent circumstances, but which takes place later, also, 
in all those fields in which popular life is able to freely 
develop ; whereas the formation of law by jurists as well 
as legislation is but the creation of law by means of 
transferred authority, in which process jurists' law still 
preserves the external form of customary law, whilst as 
to legislation, every vestige of its connection with its 
proper source, the sentiment of the people, is often lost. 

The chief founders of this theory were, however, them- 
selves compelled, from its very first exposition, to deviate 
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from their own doctrines. First of all, they had to reject the 
exclusive possibility of the rise of purely national law, with 
reference to the cases of the formation of ecclesiastical law, 
as well as of the reception of Boman law as the common 
law of Germany ; and, in addition, they dropped the 
spiritualistic conception that usage brings law to light 
merely, but does not beget it, and law, being strictly 
internal, exists already in morality. They laid down 
instead, that usage is as essential to the formation of 
customary law as publication to statute law; that usage 
forms custom, and the latter, again, forms law, from the 
moment that the liberty of arbitrary deviation is not ad- 
mitted ; and it was even allowed that the authority of 
customary law originates both from the inner consciousness 
of law and from the observation of its effects, since the 
historical school acknowledged that the foundation of the 
obligatory force of law lies absolutely within itself, like 
that of morality, with this difference, however, that, accord- 
ing to the proper nature of law, it resides not merely in its 
idea, but likewise in its external being. 

Finally, the science of law was accepted by the historical 
school, in its later phases, as an independent source of 
law, and thus a distinction was partly effected between 
jurists' law and customary law ; although others again, in 
opposition to this, looked upon it merely as internal theo- 
retical law, which by its application only becomes external, 
practical, and thus true customary law. As a consequence, 
the doctrine of the historical school became gradually 
modified to such a point, that the consciousness of the= 
people is stUl looked upon as the only source of law, 
namely, that consciousness which extends to the sum of 
those propositions of law which correspond with the^ 
rational nature of man, and with the nature objectively 
attached to the circumstances of life at any given time,, 
and so with the nature of the matter in question, and 
which hence are changing according to times and' 
places; but such law either obtains amongst the com- 
munity in the guise of morals, that is to say, it is actually 
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followed without having been established by the state, in 
which case it is proper customary law; or it is mediately 
broup;ht to bear upon practical questions in the shape of 
jurists' law, and assumes new forms continually leading to 
new propositions, in consequence of scientific insight; or it 
is directly called into existence by means of legislation in 
consequence of its recognition through the more thorough 
consciousness of the supreme power of the state. Thus 
the framing of law is in no case a new creation of law, but 
the discovery and development of immanent law ; and 
opinions are divided only as to the question whether this 
immanent law is, as internal customary law, at the same 
time actually positive, as the more rigid doctrine of the 
historical school claim, or whether it should not rather 
be identified with the law of nature, properly conceived. 

§ 241. Two theories, each proceeding from a different 
point of view, arose in opposition to these views — one 
developed by Ihering in Germany, and the other by Sir 
Henry Sumner Maine in England. Ihering attacks first of 
all the conception that law, or any principle of law, might 
arise, like language or vegetation, without any collision 
and conflict;, indeed, every principle of law which is asserted, 
must be enforced as against those who refuse to accept it, 
And the history of the development of law is nothing else 
but that of the gradual restraint of violence. The formation 
of law, proceeding from expediency, as yet unrecognized, 
but operating in instinct, begins with customary law; 
becomes subsequently strengthened by self-restraint, 
prompted by precaution and self-interest; and attains, 
later, its fulness in discipline and mutual accommodation, 
both on the part of the ruler and of the subjects; when 
it gives rise to legal order, and to the protection of every 
vital social interest by that supreme power which also, 
from self-interest, subordinates its own activity to these 
conditions ; this legal order, again, finds an additional 
security in moral sense, and in the firm administration of 
justice, prevailing in consequence of the education of a 
systematically trained legal profession, and of its sense of 
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honour and of right traditionally maintained and vigorously 
developed, in connection with which objective law and 
moral sense, both of them occupying the same high level, 
mutually depend upon and support each other. 

Sir Henry S. Maine, again, intimates that law begins 
with a feeling of veneration for the supposed inspiration 
oonaing from superhuman powers, perfectly identical and 
coeval with those sentiments owing to which, in the primi- 
tive and inorganic groups, single individuals possessed 
of conspicuous qualities rise above the others, and in con- 
sequence of which social organization proceeds on the 
foundation of necessity, not yet clearly felt, but instinctively 
developed. The recognition of the Themistes follows from 
this veneration and from the already habitual obedience 
to authority, and, whilst the Themistes are still held to be 
likewise of Divine origin, an accommodation to the re- 
<5ognized claims of social life is taking place in them 
through the individuals by whom they are declared. 
Through experience, guided by analogous cases and dis- 
positions, usage was developed from these primitive germs. 
Usage, by slow degrees, grew into custom, appeared more 
tind more easy of practice by dint of repetition, and pre- 
sented itself as something like a permanent founda- 
tion of the Themistes, until it at length became quite 
independent of the causes that originally produced it. 
Oustomary law developed again into morals, and the 
latter evoked moral sense, especially in those who, called 
upon to rule, seized upon power and formed the aristo- 
cracy. 

Usages, customs, and morals were, on the foundation of 
this moral sense, subsequently recast, in the bosom of the 
-aristocracy, into an organic system, every part of which 
had indeed originally sprung from the consciousness of 
«ome part of society, but which was, on the whole, no 
longer connected with it, but constituted, together with 
the religious ceremonies, the privileged property of the 
definitely established aristocracy. Customary law subse- 
quently manifests itself only as a supplementary and 
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secondary source of law, and asserts itself again more 
vigorously in those cases alone where the legislatiye 
supreme power becomes impotent and the organism of 
society sinks to a lower level. 

§ 242. There can be no donbt that the views of the 
historical school, in so far as it paid due attention to the 
once neglected agencies of community, represented, in 
comparison with that of the older doctrines, a decided 
advance, although it omitted to take into account in this 
connection the hitherto overrated individual influence upon 
the creation of law. And there can again be no doubt 
that, in its efforts at throwing light on popular sentiment, 
as well as in the fact that it entered more deeply into the 
consideration of the completely diverging modes of thought 
of ancient and modern times, it succeeded in finding the 
key to numerous historical phenomena which had hereto- 
fore remained unexplained, or at least were not thoroughly 
understood. On the other hand, however, it is equally 
undeniable that the historical school fell into the optical 
illusion of considering the ancient states of things, made 
clear by its discoveries and methods, as being in reality 
entirely primitive, simple, and transparent, and of regard- 
ing those spheres and classes, into whose customs, views, 
and creations they had inquired, and which were, property 
speaking, aristocracies, as the whole people. The subse- 
quent and more thorough historical investigations, however, 
which it is the merit of the historical school to have given 
the impulse to, have demonstrated the insufficiency of 
their theories in this respect, and Maine's remarks, con- 
cerning the period of the preponderance of customary law, 
agree much more with the ascertained facts, as well as with 
the general laws of development, than do the hypotheses 
of either Savigny or Puchta. At the same time, the theory 
of the historical school remains as yet untouched in respect 
to the circumstance that, in those new fields to which law 
has not yet extended, customary law is always the first 
form which, as the relations of the society develop, appears 
in its ordering, and that it is thus at all times an enduring 
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source of law with regard to several of its branches, if not 
with regard to the general life of law. Beside Sj the state- 
ment of Ihering^ to the effect that the assertion of any new 
law, and hence also of customary law, can only be achieved 
by struggles, is quite just, and fully agrees with the sketch 
of the march of development as delineated by Maine ; and 
it is equally certain that a distinction must be drawn 
between processes, in which the acceptance of rules of law, 
consciously created, can be, even in an indirect way, en- 
forced by the sovereign power, and others in which the 
formation of law is in reality unconsciously effected. This 
distinction, however, was confounded by the historical 
school, owing to the circumstance that jurists* law was 
looked upon by it as a species of customary law. When- 
ever a rule of law is established anew, or recast, whether 
from considerations of expediency, of equity, or of scientific 
systematism, its characteristics, both in the modes of its 
assertion and in its consequences, will always considerably 
differ from those of law which became formed unconsciously. 
Progress of a higher degree, again, is only possible with 
legislation having a definite object, and with scientific 
labours. Both Maine aud Iheiing dwell upon these 
agencies singly, and treat separately — and Maine ex- 
haustively — of juridical work and its results, of case 
law, of equity, and of scientific law, as well as of legis- 
lation, by which method they have, at all events, suc- 
ceeded in supplementing the doctrines of the historical 
school with matter coming much nearer to the actual 
facts. Ihering, however, lays, again, greater stress upon 
individual judgment as to expediency than is justified 
by events, giving thus in his theory of law an undue 
prominence to subjective elements. The theories of Maine, 
too, owing to the self-imposed limits of his works, are not 
entirely complete, in so far as they are less detailed with 
regard to those periods of the formation of law, during 
which the sense of subjective right and individual action 
play the most prominent part, namely to the very earliest 
periods, and to those of tbe very highest development. 
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§ 243. The temptation to confound jurists' law with cus- 
tomary law was all the greater, since one kind of it, namely, 
I'udicial practice, as far as it is effected neither by decisions 
of authoritative validity nor by conscious explanation, really 
partakes of the nature of customary law, or, rather, forms 
the transition from customary law to proper jurists' law. 
It is indeed customary to comprehend under this designa- 
tion several species of law, common elements, however, of 
which may be found in those motives which exert an 
influence upon its formation, and upon the modes in which 
it manifests itself. In the sphere of jurists' law are to be 
especially distinguished case law, and the systematically 
scientific law, the former arising mostly from judicial pro- 
ceedings, and far less from the opinions of jurisprudents 
with reference to special cases, whilst the latter is the 
result of the systematic and thorough elaboration of the 
law. 

The characteristic feature of case law is, that the rule of 
law is not declared as one newly devised and having a 
future bearing, but is looked upon as already existing in 
some concrete case and deducible from its cii'cumstances, 
as well as capable of being applied to its determinations, 
and is laid down as a rule which is either the logical in- 
ference from, or else supplementary to, the application of 
rules already existing, or simply the assertion of the effect of 
a source of law already operating upon a state of facts of ac- 
tual occurrence. As a consequence, no sudden change and 
no innovations not connected with existing rules of law are 
6ver effected in law by means of case law. Its formation 
through the latter always proceeds gradually, and with the 
slightest possible modifications, nor are the new principles 
thus obtained followed out at all times to their remoter 
consequences, but they assimilate step by step with the 
existing body of the law. This process is accomplished 
quite imperceptibly and unconsciously, almost in the manner 
of customary law, through the regular operation of the 
courts of justice, that is to say, by means of ordinary 
judicial proceedings. Almost every concrete case which 
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becomes the subject of application of some rule of law in 
a judicial decision, deviates in some slight point from 
the ideal case present to the mind at the time that rule was 
first established. Hence, since the meaning of the rule 
follows that of the average of the cases to which it is 
applied, the view relating to it becomes also modi&ed with 
the gradual deviation of that meaning from the original 
conception, and adapts itself to the new circumstanceB 
embraced in the adjudicated cases. 

The other species of case law arises in cases where, with- 
out any intention of altering a rule, it becomes, through 
its conscious interpretation, more clearly defined ; whilst 
authoritative precedents, and occasionally the opinions of 
jurists, invested with authority, form a sort of legislation 
bv case law. 

The method employed in these proceedings is always 
interpretation, which may expand into the application of 
legal fictions, and even into the assertion of legal analogy. 
Interpretation is the determination of the sense of some rule 
of law, and that, either of its original meaning, or of that 
meaning which it may since its first establishment have 
obtained through new and modifying circumstances. Legal 
interpretation is authoritative, if its result is regarded 
by the sovereign power and its organs as generally bind- 
ing, and not only in the concrete case in the decision of 
which it was obtained. Again, if the interpretation takes 
place in the way of creating law, by rules of law, it 
becomes, as a consequence, equivalent to statute law or 
customary law, but with the difference, that it possesses a 
retro-active or ex post facto character. It is, on the other 
hand, scientific if its force is based on theoretical con- 
siderations alone, and if its effect is only to point out the 
direction in which the rule of law should be applied, and,, 
at most, to establish law, not directly, but indirectly. 

Scientific interpretation is, according to the means science 
Las at its disposal, either grammatical, logical, historical, 
or systematical. From the point of view of its results^ 
again, interpretation is either simply declaratory, that ia 
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to say, constructive, or restrictive, or extensive, that is 
liberal. When declaratory, it is merely designed to de- 
termine those circumstances and that authority, the con- 
siderations of which entered into the operation of the 
agencies of the formation of law. When restrictive, it 
confines in opposition to any modifications of the appli- 
cation of rules of law, the rule in question to the province 
for which it was originally intended, which rule, in the 
absence of this restrictive interpretation, would be un- 
designedly extended to a wider sphere. Extensive inter- 
pretation finally extends the authority of a rule to cases in 
which its application involves the same reasons as led to 
its application in the cases originally governed by the 
rule ; in other words, it determines that certain cases fall 
under the head of some established principle, which were 
not, in the first instance, recognized as involving con- 
sequences of a nature to range them under that principle — it 
deduces, in short, the law from the principle of the rule, 
which extensive kind of interpretation is sometimes also 
styled Analogia Legis. 

The application of analogy of law, properly speaking, 
Analogia Juris, differs from interpretation in producing, 
in general, a greater change in law, and involving some 
supplementing of the established rules, and, thus, a medi- 
tated purpose of creating new law. It consists in this, 
that, for the purpose of filling up some existing gap 
in the law, a new rule is framed on the foundation of a 
principle' accepted in the existing system of law, that is to 
say, upon the basis of a principle that stands in the same 
relation to the proposition to be established, as do the 
accepted and recognized principles to the concrete and 
authoritative rales of law. Proceeding by legal analogy 
is, accordingly, to deduce law upon the basis of an antecedent 
abstraction — in consonance with the other principles of the 
system of laws — of a principle which has not been hereto- 
fore declared ; a scientific insight into the law is, accordingly, 
in this process, indispensable. 

§ 244. The character of law thus modified or newly 
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created through the agency of extensive interpretation, 
or of legal analogy, can be at once recognized from its very 
inception. Hence, during that phase of the development 
of law in which its religious or ceremonial elements are 
paramount with regard to its authority, as well as during 
the period of the preponderating sway of customary law, 
these modes of formation of law . cannot prevail, since 
the formal sacredness of the rules of law, and instinc- 
tive obedience to them, are incompatible with the 
admission of any alteration. Hence arises the effort to 
satisfy new needs, as they spring up, by proceedings 
corresponding with rules that cannot be either artificially 
augmented or modified. The simplest mode of effecting 
this is that afforded by symbolical conceptions, and the use 
of formalities, every act performed with certain ceremonies 
being governed by the rule of law connected with these 
formalities. In case these ceremonials are applied to a 
new object, or are used symbolically, the former meaning 
and authority of the rule remains intact, whereas the rule 
itself expands, by extending its sway over the new case. 

Thus arise the symbolical causes, amongst them the 
80-called Dicis Causa of Eoman law, according to which 
a new cause, provided with the externals of another cause 
long since regulated, obtains likewise the sanction of the 
law, or according to which, when a proceeding has sunk 
into formality, its authority is upheld whilst its incon- 
veniences are avoided. In this way, in many instances, the 
establishment of new notions of law and of new principles 
is practically attained without producing, from the outset, 
any conspicuous changes in the body of the law itself. 
Another step in the same direction leads to the formation 
of legal fictions, in which the conscious result is the ex- 
pansion of law, whilst leaving it formally intact. 

(Legal fiction is that process by which a case, which does 
notTall under the head of a rule of law, is yet embraced 
within the sphere of its extension, by leaving out of 
consideration the points wherein it differs from the other 
cases ranged under the rule, and thus reducing it to 
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equality with the rest. ) Consequently, either a part of the 
elements really involved in the case are disregarded, or 
the case itself is looked upon as being supplied with the 
elements actually lacking, and thus, in employing legal 
fictions, it is not the rule that is apparently modified; 
although, in reality, the result is always the extension of 
the rule to groups of new cases, and thus, while the former 
meaning of the rule is preserved, it is also supplemented 
by a new one. Both symbolical causes and legal fictions 
are, therefore, properly speaking, the fruits of early phases 
of the development of law ; yet, owing to the convenience 
of their employment, they are often maintained during 
later periods, when their real character has become mani- 
fest, especially, since by this means the multiplying of the 
rules of law is apparently avoided, and new formations 
are rendered unnecessary ; legal fiction also appears as a 
mode of facilitating the comprehension of law into a 
system. 

The part thus played by legal fiction was, however, 
entirely misunderstood within the sphere of the purely 
rationalistic philosophy of law prevalent towards the end 
of last century. Heineccius classes them amongst those 
artful contrivances which were employed by the pwetor, 
under the pretence of equity, to evade the law. Bentham, 
although he acknowledges that there was a time when 
fictions might have been useful, nevertheless defines their 
nature as follows: "A fiction of law may be defined — a 
wilful falsehood, having for its object the stealing legisla- 
tive power, by and for hands, which could not, or durst 
not openly claim it, and, but for the delusion thus pro- 
duced, could not exercise it," and mentions as its character- 
istic features, that fiction being ** a false assertion of the 
privileged kind, though acknowledged to be false, is at the 
same time argued from, and acted upon as if true. . . . 
It has never been employed but to a bad purpose. It has^ 
never been employed to any purpose but the affording of 
justification for something which otherwise would be 
unjustifiable. ... It is capable of being employed to 
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every bad purpose whatsoever. . It has never been em- 
ployed but with a bad effect. ... It affords presumptive 
and conclusive evidence of the inaptitude of the form of 
government in support of which it is employed or under 
which it is suffered to be employed. It affords presumptive 
and conclusive evidence of moral turpitude in those by 
whom it was invented and first employed. ... It affords 
presumptive and conclusive evidence of intellectual weak- 
ness, stupidity, and servility in every nation by which the 
use of it is quietly endured." 

In opposition to this view, and forming, as it were, a 
sharp contrast to it, is the definition proceeding from the 
historical school. According to it, legal fictions are not 
designed at all to facilitate the process of transition, nor 
were they, in any wise, employed for the purpose of pre- 
serving in this way, in appearance at least, the affection 
for ancient things. Now if, as is usually the case, legal 
fictions are conceived as marks of the conservative senti- 
ment of the ancient Eomans, this cannot mean anything 
else, but that the material changes themselves were 
effected in the closest connection with the existing state of 
the law, as extensive interpretations of the law already 
established, so that this internal relationship itself found 
its most fitting and appropriate expression in the form of 
fictions. In other words, legal fiction is but the employ- 
ment of cultivated legal technical language in legally 
defining the nature of some legal relation ; it ranges under 
an identical notion of law, cases which as yet are not 
governed by it, and places them on an equality with those 
that already fall under it. Hence, it does not, properly 
speaking, empower to do anything that could not have 
been done before, but only serves to point it out, yet, 
naturally, in such a fruitful and conservative shape, that 
this conservation frequently contains the germs of creative 
power. 

According to this view, legal fiction has solely a his- 
torical value ; its dogmatic use is quite erroneous, and the 
conception, that a system of laws is rendered homogeneous, 
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and every apparently illogical phenomenon in law redaced, 
by purely scientific fictions, to a simple point of view, is 
equally incorrect. 

This theory would derive legal fictions from the Jus 
Sacrum, the sacerdotal law, in which the principle that in 
sacris gimulata pro vcris a<:c'ipincnfur, had long since been 
recognized, and legal fiction is, according to it, merely the 
idea of the sacrificial fiction — which was made use of in 
antiquity as a simple means of warding off the wrath of 
the Deity, and of enlightening it as to the conviction of 
the willing intention of the sacrificer — ^put into a general 
theoretical shape. The connection of the acts of public 
law with sacerdotal rights gave rise, first to fictions in 
public law, and afterwards in private law, which fictions, 
however, were by no means founded on invention. The 
priests no more intended or wished to make believe that 
the waxen imitations and figments were actual sacrificial 
animals, than they did to attribute, through the formula 
Jictitia, a real or even legally supposed existence to a fa«t 
not existing. In both these cases, however, something 
that existed and something that did not exist were equa- 
lized — in sacerdotal rites, through custom and regulation 
by precept, in order that the debt due to the divinity might 
be looked upon as having been paid ; in law, that a rule of 
law or notion of law might be transferred to some actual 
relation, and the latter obtain a legal effect equal to that 
which attached to the relation which originally came under 
the rule of that very notion of law. 

This theory, however, of the connection of legal fiction 
and sacerdotal law and of an entirely conscious application 
of legal fictions, if looked upon in the light of history 
cannot be verified, (^egal fiction was not only in Rome, 
but everywhere, one of the agencies of the development of 
law, and was made use of at periods much earlier than 
those in which its voluntary and conscious application can 
be inferred. Where a certain system of law is already 
established and invested with authority and sacredness, 
and new wants present themselves, the latter give occasion 
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to extensive interpretation — and this even in places where 
the phase of customary law prevails — as soon as the latter 
has formed into a crystallized system. Existing rules 
unconsciously expand in order to render the disposal of the 
new cases possible. JI) 

Thus, in the village communities of India, the council of 
the elders is sometimes obliged to devise new rules, so as to 
be able to meet really new cases. The fiction, nevertheless, 
always prevails that the council have only given effect to 
customary law. New rules are, there, never ascribed 
either to the authority of their authors, or to rational 
causes, nor are they considered as emanating from a sense 
of equity, but there is always kept up a certain fiction, 
according to which these new rules are deemed to have 
descended from remotest antiquity, although in point of 
fact no one had ever thought before of the incidents which 
rendered them necessary. The first germs of legal fiction 
can, therefore, be traced to the circumstance, that for the 
purpose of disposing of a practical difficulty, it was found 
to be the simplest expedient to turn to the best possible 
use the existing means and notions, and this undoubtedly 
was at first done quite unconsciously. 
fFiction was simply the avoiding of difficulties, instead 
oflEe solution of them.J The judge or lawyer afterwards 
intentionally shirked the trouble of altering the old- 
established suits or notions, so as to make them coi^respond 
with new claims, and thus it was not necessary to resort to 
new remedies, which it might be more difficult to assert on 
the foundation of the existing sources of law. Later, 
when owing to the scientific cultivation of law and in 
consequence of long experience, the conviction became 
general, that the rules of the established system of laws 
were in themselves insufficient to meet new wants, and as 
the sacredness of law was no longer referred to its tradi- 
tional character or to the authority of the written word, 
but to the principles on which it was founded, the function 
of legal fictions dwindled more and more in practice. 

The guise in which these legal fictions appeared was 
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different at different periods. Their earliest form was 
that of mock-suits, afterwards they appeared under the 
mask of fictions in legal proceedings, and latterly, in the 
shape of extensive interpretation, founded upon analogy, 
nay, serving at length, not the purposes of practice and of 
the transformation of law, but merely to facilitate legal 
conceptions. Such a part assigned to legal fiction is, 
however, decidedly injurious, as it becomes, then, its pur- 
pose merely to save the trouble of elucidating legal 
principles. Further, it has the baneful effect of paralyzing 
and crippling legal reasoning, from sheer considerations of 
comfort, and, as has been observed by Sir Henry S. Maine 
— whose analysis of the formation and function of fictions 
is most accurate — has the effect, too, of preventing the 
harmonious order and symmetrical classification of the 
systems of law. Though, indeed, to use Ihering's words, 
mistakes in a system arc not innocent, but belong to that 
class of mistakes which are most dangerous ; for the proper 
classification of an institution in a system is but a proof 
of its just and substantial recognition and presentation. 
Every error in a system is both the consequence and the 
source of a faulty apprehension of the object, and a false 
guide. As long as any science has not assigned to all its 
objects their appropriate place in its system, it does not 
properly comprehend their import, for to comprehend does 
not mean simply to recognize a thing, but also presupposes 
the understanding of its connection with kindred objects. 

^ 245. Accordingly, scientific juridical work, in urging 
the framing of new rules of law, develops in a contrary 
direction to that pursued by primitive labours in the field 
of law. Its highest aim is to comprehend the different 
laws into a homogeneous and harmonious system, and for 
the purpose of remedying the defects which thus became 
patent, to point out those principles from which new rules, 
corresponding with the developing needs of life, can be 
deduced. This object, namely the ascertainment, on the 
one hand, of the conditions of social co-existence, and, ou 
the other, of subjective wants and claims, and thus, of the 
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sense of subjective right, and in addition the determination 
in conformity with these agencies, of the ideal and general 
standard of law as well as the particularizing of the law in 
accordance with concrete circumstances, may be accom- 
plished from a mere practical point of view for the purpose 
either of having special legal cases properly decided, or of 
establishing some special rule of law. Or this end may be 
effected for the purpose of elucidating and explaining the 
doctrines of law, with a view to instruction ; and, finally, it 
may be accomplished merely for the sake of science, and 
in order to fit all the parts of law into the frame of a 
philosophical system. Juridical labours may, therefore, 
accoi'ding to their different objects, consist either in the 
construction and interpretation of the law, in the prepara- 
tory work for legislation and the development of law, in 
instruction, or finally, they may be philosophical, whilst in 
a concrete case all these endeavours may as a matter of 
course appear in combination. 

The motives, too, which lead to the efforts at supplement- 
ing and modifying law, vary in their nature. Thus they 
may be inspired by a sense of equity desirous of putting in 
the place of the convictions of the past or the rigour of 
the law, representing an imperfect abstraction, convic- 
tions in harmony with the present moral conception or 
more precise generalization, which, if practically asserted, 
becomes embodied in a system of equity. They may 
further manifest themselves in a demand for radical re- 
construction, in consonance with the changed order of 
society, and incidentally, for a change of principles, in that 
they substitute new ones for the old, and give, in that case, 
the impulse to reformatory legislation, by urging that the 
material of the law should be consistently and logically 
worked up and harmonized, and by disclosing the desira- 
bility of the full comprehension of the law into one body, 
and its actual and systematic declaration in conformity 
with theory. 

Accordingly, the jurist may apply an abstraction, more 
immediate and of a lower order, or one more remote and of 
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a higher ordeii and may develop an ideal which can never 
be fully realized, and only be approximated. Yet the effect 
of this ideal upon practical life, and upon the agencies 
peculiar to the formation of law, will be always more potent, 
the closer it clings to concrete circumstances, and the more 
it takes into consideration the available forces, and the 
aims which may be proposed, in the present and in the 
nearer, and not in the remoter, future. Hence the phenome- 
non, that that most influential portion of the legal pro- 
fession which is called upon to directly apply the law, 
always clings as much as possible to the established system 
of laws, causing, in consequence, judge-made law to be 
mostly conservative ; the only exception to which, due to 
special historical circumstances, is furnished by parts 
of the judge-made law in England. Nor is this rule 
less accurate with regard to lawyers invested with the 
power of juridical decisions and of authoritative interpre- 
tation, who figure, independently of their usual positiou 
as judges, as organs of the legislative attribute of the 
sovereign power, as was the case with the juri$prudent$ in 
Home, who were endowed with the " legum cond^mli 
facultas.** 

§ 246. Legislation, the conscious creation of law by the 
appointed organ of the supreme power of the state is, from 
the very moment that law is conceived as strictly secular, 
and as the condition of social co-existence and development, 
and when the notion of the sovereign power is fully deve- 
loped, the most important factor in the formation of law. 
Its motive springs are always considerations of expediency, 
considerations which at first are recognized from the point 
of view of a concrete and anticipated result, solely bearing 
reference to an isolated rule of law, and, subsequently, 
assimilate with the postulates of equity and of the sense of 
justice, until they, at length, demand more general and 
further-reaching measures and operations urged by scientific 
judgment. 

Apart, therefore, from the primitive codes which were of 
an entirely different character, the result of legislation 
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consists, in the beginning, of isolated, occasional, and 
disconnected laws, subsequently, it manifests itself in com- 
prehensive innovation, and, having reached its climax, 
leads to codification. Thus, the essential difference between 
codification and simple legislation consists in this, that 
whilst the latter enacts disconnected regulations and rules 
for different purposes, codification, on the contrary, estab- 
lishes a complete system, endeavours to make all the rules 
accord, and strives to complete the regulations of the law 
in a direction which agrees with the needs of the mainte- 
nance and development of the society actually dominant, 
and answers its perfect consciousness. It is, in a word, 
only by codification that the science of law asserts itself in 
its entirety, in the field of the creation of law. 

§ 247. The history of codification, however, also presents 
the picture of gradual development, and of a slow approach 
to its ideal. At first, codification appeared only as the 
authentic compilation and sifting of the law, the necessity 
for which arose from the imperfection of the private 
collections, from the difficulty or impossibility of obtaining 
an insight into the law, which had sprung from so many 
various sources, and occasionally, from the contradictory 
nature of some of its rules, and in this form it is called 
incorporation the most famous example of which is fur- 
nished by the digests of Justinian. It was quite natural 
that these digests should have disclosed the necessity of 
supplementing the law, a necessity which was, in this 
instance, met by the constitutions and novels, intended to 
complete the pandects. 

All the codes compiled down to the last century 
appear as attempts of this nature, attempts often repeated 
during the whole of the Middle Ages. For the most part, 
however, these were not codes, but only law-books, pro- 
ceeding from individuals, and subsequently asserting 
themselves as customary law. The necessity, however, of 
reducing the law to uniformity became more and more 
pressing in France, beginning with the seventeenth 
century, and in Germany with the eighteenth, in con- 
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nection with the consolidation of the homogeneous spheres 
of the state. To this was added the belief in the eternal 
and immutable character of the law of nature, and the en- 
deavour to put an end, as far as possible, to the distinction 
of classes, and to equalize the law of every independent 
society. 

These were the causes which first gave rise to the several 
codified departments of civil and criminal law, and of the 
law of procedure, and afterwards to the codes which com- 
prehended the whole extent of the law. In these latter, the 
entire material of the law was not merely collected and 
supplemented, but also, in part, re-cast in consonance 
with the principles supposed to be just. At length, how- 
ever, in the latter half of the last, and at the beginning of 
our century, the great Prussian, Austrian, and French 
codes made their appearance, hopes being entertained in 
connection with their establishment, that they would be 
final, and render superfluous every further juridical 
comment. 

But for the very reason that these codes themselves 
represented an imaginary radical rupture with the past, 
and that, hence, their connection with the establishment 
of the national society, to which indeed they owed their 
origin, was not properly understood, the historical school, 
which had, with regard to the process of the formation of 
law, attained a more thorough insight than had the school 
of the law of nature, rose up against them. Savigny, in 
his work concerning " The Mission of our Age with regard 
to Legislation and the Science of Law," having first re- 
viewed, critically and in detail, the Prussian and the 
Bavarian Landrecht, the Austrian Civil Code, and the 
French Code Napoleon, and having pointed out many of 
their improper regulations, which, being founded on mis- 
conceived doctrines of the Roman law, possessed no scien- 
tific value in themselves, and rather misled scientific 
thought with regard to law, brings before us the various 
agencies and phases of the development of law. He 
argues that the idea of the collection of the entire law, 
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and of 'ts final establishment in codes, arises only in those 
periods in which the power of continued formation has 
ceased, or has, to a considerable extent, become enfeebled. 
According to him, modern nations do not possess the 
spiritual repose,, and the sense of the continuity and pro- 
gressive cultivation of the law met with in the Eomans ; 
but, on the other hand, the modern conception is more 
universal, more cosmopolitan, and capable of greater 
assimilation, features which, in Savigny's opinion, explain 
the reception of the Eoman law under the influence of 
universal Christian culture. 

Hence, a code can only be properly formed when the 
principles it embodies have definitely passed through the 
process of formation, and accord with the national life as 
well as with the claims of science, or — to express it more 
appropriately — when the consciousness of the conditions 
of social co-existence and development has already become 
clear and manifest. We must, at all events, constantly 
bear in mind, in forming a code, that it is the mission 
of the legal profession to continue its development ; for it 
is clearly shown, in the instance of every established code, 
that it is neither possible nor expedient to interfere with its 
further development. 

This last proposition has since been verified by experi- 
ence, but its justness follows, besides, unavoidably from 
the nature of the application of law, and from the cir- 
cumstance that modern civilization is progressive. Nor, 
consequently, is it possible to imagine a code of an 
absolute and definitive character, since new matter, the 
result of the modifications and increase of the relations 
of life, is continually arising, necessitating the appli- 
cation of the actual law to it, and involving the trans- 
formation of the law, as well as the initiatory labours for 
new legislation — tasks which properly belong to the legal 
profession. Yet, whilst the expectations and exaggerated 
claims with regard to codes were thus doomed to disap- 
pointment, and the conditions and difficulties of their 
formation were recognized, the advantage and even the 
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indispensableness of codes became also, at the same time, 
obvions. 

At this day no one any longer expects a code to usher 
entirely new principles or an entirely new order into the 
world. In our days, its connection with the preceding 
stages of the development of the national law and with the 
state of the technical development of the science of law 
enters into the consciousness of all legislation ; and it 
equally admits of no doubt that the application of a code 
to the practical exigencies of life can only be effected 
through the intermediary of science. In this connection, 
it has become also manifest, that it is impossible to embrace 
within a single code the whole public and private law of a 
nation, owing to the circumstance, that development in the 
various departments of national life does not everywhere 
rest upon the same principles. The various societies of a 
lower order, ranged under the society of the state, assert 
their influence in different directions, and in a varying 
degree. The influence of those which are on the eve of 
attaining dominion increases ; whilst in the case of those 
descending from dominion it decreases; and thus neces- 
sarily the object pursued, at least in the present condition 
of the development of European civilizations, is not the 
establishment of one code embracing all the different rela- 
tions of national life, but rather the establishment of separate 
codes relating respectively to civil law, to the law of pro- 
cedure, to criminal law, to the law of public administration, 
and, occasionally even to subordinate departments of these 
several classes of law. As an additional reason for this, 
we may mention that whilst there are interests, the effects 
of which are preponderatingly asserted within the sphere 
of the state, there are, again, others of an international 
character — for example, the law of exchange, of patents, 
and of copyright — with regard to which a more satisfactory 
regulation of their relations can be secured by the reception 
of common and identical laws. 

§ 248. The continuity of the development of law is 
connected, besides, with the formal character, with the 
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absoluteness, and with the permanence of the supreme 
power of the state. The society constituting the matter 
of the state changes, however ; and with this change the 
principles of new law necessarily establish themselves 
parallel with the existing ones, gradually displace the 
authority of the latter, and finally replace them altogether. 
The successive operation of every agency of law, again, 
repeats itself constantly with regard to the principles of 
new law also; hence the complicated nature of the con- 
crete formatfon of law, and the difficulty of pointing out in 
it the general laws of development. Accordingly, the rules 
of law are also engaged in a continual struggle against 
each other for their very existence, in which conflict the 
final triumph is secured by those which answer the essential 
conditions of social development. And although it is true 
that such rules as are opposed to these conditions may 
be temporarily asserted, yet natural retribution is sure to 
follow ; for that society, the law of which is less just and 
less perfect, will unavoidably grow weaker as against other 
societies more favoured in this respect, and must finally 
-decay. 
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'* It is dearly and pleasantly written, and copiously illustrated.*' 

PaU Mall Budgd. 
*' It is very compact, dear and x^VaSc\t,**'^NoHeom/ormist, 
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R^OIXIC ^^ Arthur Gilman, M.A., Author of "A History 
• of the American People," &c. Third edition. 
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figures in modem literature." — Saturday Review. 

** It will be welcome to all lovers of Dickens for Dickens' own sake." — AtAenaum, 

Charles Whitehead ; i ^^1^"' Monograph By 

H. T. Mackenzie Bell. Cheap 

and popular edition. Crown 8vo., cloth, 5s, 
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**This deeply interesting itoAJ^—Mormn^ Post. 
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the attention of Hblical students and Christian ministers."— Z,i7rra/7 lVori3» 



€btoloss ttnD ]^bilo0op5p* 15 



A Short Introduction to the History of 

Ancient Israel. By the Rev. A. W. Oxford, M.A., Vicar 
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Contents— Free Thought .-—The Ethic of Free Thought— The Prostitution 
of Science — Matter and Soul — The Ethic of Renunciation — The Enthusiasm 
of the Market-place and of the Study — History : — Maimonides and Spinoza — 
Meister Eckehart the Mystic — Note on Jacob Wimfeling — The Influence of 
Martin Luther on the Social and Intellectual Welfare of Germany — ^The 
Kinjg;dom of God in Miinster. — Sociology : — ^The Moral Basis of Socialism — 
Soaalism in Theory and Practice — The Woman's Question — Sketch of the 
Relations of Sex in Germany — Socialism and Sex. 



1 6 Cftcotogg anD IPirftoBopftg* 

Descartes and His School, ^y ^'f**. f "*=«"• 

Translated from the 

' Third and Revised German Edition by J. P. Gordy, Ph.D. 

' Edited by Noah Porter, D.D., LL.D. Demy 8vo., cloth, 

163. 

"A valuable addition to the literature of Philosophy." — Scotsman. 
" No greater ser\ice could be done to English and American students than to 
give them a trustworthy rendering of Kuno Fischer's brilli«nt expositions."~^iftiri/. 

SoCr3.teS * ^ Translation of the Apology, Crito, and Parts of 

the Phaedo of Plato. l2mo., cloth, 3s. 6d. 
" The translation is clear and elegant."— A/(7mf>/ Post» 

A Day in Athens with Socrates : J'»">«'f» 

/ from the 

Protagoras and the Republic of Plato. 1 2mo., doth, 3s. 6A, 

" We can commend these volumes to the English reader, as giving him what 
he wants — ^the Socratic . . . philosophy at first hand, ¥rith a sufficiency of explana- 
tory and iliustrative comment." — Pall Mall Gaxttte. 

Talks with Socrates about Life : Trtn»urion, 

I r om t n e 

Gorgias and the Republic of Plato. i2mo., cloth, 3s. 6d. 

"A real service is rendered to the general reader who has no Greek, and to 
whom the two ancient philosophers are only names, by the publication of these 
three inviting little volumes. . . . Every young man who is forming a liteaxy ought 
to add them to his collection." — Ckriitian lAodn. 
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linfRmnln • "^^^ Land of the Quetzal. By 
uatcinaia . William T. Brigham. Twenty-six 

full - page and Seventy - nine smaller Illustrations. 

Five Maps. Demy 8vo., cloth, £i is. (Mr, Brigham 
brought back from Guatemala several hundred photogrophls 
from which the Illustrations have been made.) 

A Summer's Cruise in the Waters of 

Greece, Turkey and Russia. By Alfred Colbeck. Frontis- 
piece. Crown 8vo., cloth, los. 6d. 

The Decline of British Prestige in the 

East. By Selim Faris, Editor of the Arabic " El-Jawaib " 

of Constantinople. Crown 8vo., cloth, 5s. 
Contents. — The Egyptian Question, and the English Rule in Egypt — 
Bismarck's Policy in the Egyptian Question — The Rivalry between England 
and Russia for Prestige in the East — The Haj, or Pilgrimage to Mecca ; its 
Political and Social Object — The Egyptian Convention, and cause of its 
Failure. 

Daily Life in India, f nk= ^gjj. w.„,„. m«. 

G?«/^«/j.— Calcutta— Calcutta, the Oxford of India — The People ; Europeans 
in India— The People Generally — A Talk about Insects, Reptiles, &c.-i- 
A Chapter about the Gods— Hindu Temples- Holy Places and Pilgrims — 
Rtrligious Festivals - Gurus, or Religious Teachers, and their Disciples. — 
Hin lu Saints - Burning Ghats and Treatment of the Dying — Bazaar Preaching 
—Life on the River— Life in Tent — All about Tigers— School Work — Work 
amongst the Hindu Girls and Women — Bengali Christians - India's Need. 

iModern Hinduism : ^" ^T^'u- 'a" ^^^TV^ 

Life of the Hindus in Northern 

India. By W. J. Wilkins. Demy 8vo., cloth, l6s. 
" A solid addition to our literature.'* — Westminster Review, 
" A valuable contribution to knowledge.'* — Scotsman, 
** A valuable contribution to the study of a very difficult subject*'— J/«.'/nu yfail. 



i8 Ctattel. 

Central Asian Questions : S^^tf cS 

Asia. By Demetrius C. Boulg^r. With Portrtit and 
Three Maps. Demy 8vo., cloth, i8s. 

• • A mine of valuable information. "— Times. \Maii. 

•"Amine of information on all 'Central Asian Questions, '"—y^/fo*'! Indian 

*' A vety valuable contribution to our literature dn subjects of vast and increasing 
interest. "^Ci»//«M*j United Service Afagatine, 

The Balkan Peninsula. ^^ ^»"" "f.VT 

LEYB. Translated by 

Mrs. Thorpe. Edited and Reyised for the English Public 

by the Author. Map. Demy 8vo., cloth, i6s. 
"A ludd and impartial view of the situation in the East."— 5/. James* s Gautie. 
" Likely to be very useful at the present time, as it is one of the best books on 
the sabytcU"— Saturday Review. 

Tuscan Studies and Sketches. Jj^"""^/ ^yj 

Nook in the Apennines," ** Messer Agnolo's Household,*^ &c. 
Many Full-page and smaller Illustrations. Sq. Imp. i6mo., 
cloth, 108. od. 

Contents— Vaxt I. Studies :— The Giants at the Gate— David, Hercalcs, 
Neptune — ^A Library of Codices — Old Organs and their Builders — Florentine 
Mosaics — The Bride's Room — A Recovered Fresco — A Museum of Pictorial 
Tapestry. Part II. Sketches :— A Vintage Party— The Festival of the 
Dead— At the Baths— The Giostra— The Mushroom Merchant in the 
Apennines — A Mountain Funeral — A Florentine Market — The Castle of 
Belcaro— Volterra and the Borax Springs — A City of Frescoes — St Gemignano 

Letters from Italy. K"^X.'5fr.r ^ 

by the Author. Portrait of the Author. Crown 8vo., 6$, 

**A most delightful volume." — Nonconformist. 

*' Every page is pleasantly and brightly written.*' — Times. 
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The Theory of Law and Civil Society. 
By Augustus Pulszky (Dr. Juris), Professor of Law 
at Budapest. Demy 8vo., cloth, i8s. 
Conttnts. — Science and its Classification — Method — The Science of the 
Philosophy of Law and Civil Society— Division of the Philosophy of Law 
and Civil Society— Society and its Organization— The Mutual Relations of 
the Societies— The Societies in History— The State and its Constituent 
Elements— Origin of the State— The Aim, their Sphere of Action, and the 
Ideal of the State— The Notions of Law and Right— The Fundamental 
Principle of Law and Right— The Sources and Forms of Law. 

Labour, Land and Law : ^.^^ 'o^tht'^wS 

Poor. By William A. Phillips, Demy 8vo., cloth, 9s. 
"He is evidently a man of considerable ability and a student of social and 
economical problems. . . . There is a great deal of statistical information to 
be found in ' Labour, Land, and Law.' "—6/. James's Gazette, 

United States Notes : ^f^Er^'^SL^'ey'T/^^^^^ 

Government of the United States. By John J, Knox, 

With Photo-Lithographic Specimens. Demy 8vo., cloth, 12s. 
*'A very minute historical sketch of the treasury and other notes issued by the 
Government. . . . The book should be carefully studied by those who would 
understand the subject.'' — New York Herald, 

Representative British Orations. Sons! &^i 

By Chas. K. Adams. i6mo., Roxburgh, gilt tops, 3 vols., 

in cloth box, 15s. The Volumes may also be had without 

box, 13s. 6d. 
" The notes are extremely useful, and contribute largely to making the work one 
of value to students of political history." — Pail Mall Gazette, 
'*They are well chosen. . . . The paper and type are <f«/f;:r^.'' — Economist. ' 
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Jottings from Jail. ?;¥hrJrvTwrS;t%x;K 

Ozon., late (and last) Chaplain of H.M. Prison, ClerkenwcU. 

Second Edition. Crown Svo., cloth, 3s. 6d. 
"The jottings are full of vivacity and shrewd common -sense, and their author, 
amid uncongenial surroundings, has preserved a keen sense of humour .'' — ^^'A^. 

" The interest he arouses is a deep, though a melancholy one ; and hts aigitments 
have always a practical bearing which makes them worthy of full consideration." 

Scotsman, 



Literary Landmarks of London. ^^ 



Laurence 

T T O If . 

Second edition. Crown 8vo., 7s. 6d. 
' ' He has worked out a fdidtous idea, with industry, skill and success. " — Standard. 
*' He has made himself an invaluable vaiet de place to the lover of literary 
I-ondon.*'— ^//rt»//V Momthly, 



About the Theatre : feri.^^"- Croli 

8vo., cloth, bevelled edges, 7s. 6d. 
"Theatrical subjects, from the Censorship of the Stage to the most recent 

Shenomena of first nights, have thoroughly able and informed discussion in 
fr. Archer's handsome hooV,^* --Contemporary Review. 

How to be Happy though Married. 

Small crown 8vo., cloth, 38. 6d. Bridal Gift edition, white 

vellum cloth, extra gilt, bevelled boards, gilt edges, in box, 

7s. 6d. 
" We strongly recommend this book as one of the best of wedding presents. It 
is a complete handbook to an earthly Paradise, and its author may be regarded as 
the Murray of Matrimony and the Baedeker of bliss." — Pall Mall Gazette, 

** Manners Makyth Man.*' % '»'«^ Author of 

J •*How to be Happy 

though Married.'' Popular Edition^ small crown 8vo., 
cloth, 3s. 6d. ; imp. i6mo., cloth, 6s. ; Presentation 
EomoN, imp. i6mo., cloth, bevelled edges, in box, 7's. 6d. 
*' Good-natured, wholesome and stta ghtforward.**— .S^/ivn/^rx J^eview. 

English as She is 1 aught. °'=»"!'"= . ^^^<'". » 

O o * Examination {^Q^^ti^i^* 

in our Public Schools. Collected by Caroline B. Le Row. 

With a Commentary thereon by Mark Twain. Demy 

i6mo., cloth, 28. 

Mask Twain says: *'Adariing literary curiosity. . . . This little book ought 

to set forty millions of people to thinking. 
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he Brownies: Their Book. IJ'"*!*"'.*" 

Original Pic« 

tures and Poems by Palmer Cox, as published in St, 

Nicholas J and with many new pictures. Medium 4to., 

paper boards (varnished), 6s. 

Some of the Contents.— In the Toy Shop— The Singing School— Their 
Friendly Turn — Canoeing — The Brownies and the Bees— OTie Fourth of July 
— Fishing — At Archery. 

New Fairy Tales from Brentano. J°^J|j| 

by Kate Freiligrath Kroeker, and Pictured by 

F. Carruthers Gould. Eight Full-page Coloured Illus« 

trations. Square 8vo., illustrated, paper boards, cloth back, 

5 s. ; cloth, gilt edges, 6s. 

Contents.— The Story of Gockel, Hinkel, and Gackeleia— The Stovy of 
Frisky Wisky — ^Thc Story of the Myrtle Maiden — The Story of Brokerina — 
The Story of Old Father Rhine and the Miller. 

Fairy Tales from Brentano. J"" in Engiuh by 

V ^^Ai B F REILIGRATH 

Kroeker. Illustrated by F. Carjruthers Gould. Popular 

edition. Square imp. i6mo., 3s. 6d. 

" The extravagance of invention displayed in his tales will render them welcome 
in the nursery. The translation—not an easy task — ^has been very cleverly accom- 
plished." — The Academy. 

" An admhable translator in Madame Kroeker, and an inimitable illustrator in 
Mr. Carruthers Gould."— Tlmr^Aw 
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Tom's Adventures in Search of Shadow- 

|l land : A Fairy Talc. By Herbert S. Sweetland. Thirteen 

f Full-page Illustrations by W. H. Overend and Geo. 

' HoMiERE. Small crown 8vo., cloth, 3s. 6d. 

In the Time of Roses : t i^*'' °I Tr ^^TT* 

Told and Illustrated by 

Florence and Edith Scannell, Author and Artist of 

"Sylvia's Daughters." Thirty-two Full-page and other 

Illustrations. Square imp. i6mo., cloth, 5s. 

•• A very charming staeyV ^Scotsman, 

•• A ddightftil simyr— Punch. 

•'A very deUghtiiil story.*'— Academy, 

Prince Peerless : ^ Fainr-Foik story-Book. By the 

Hon. Margaret Collier (Madame 

Galletti di Cadilhac), Author of "Our Home by the 

Adriatic" Illustrated by the Hon. John Collier. Square 

imp. i6mo., cloth, 5s. 

*' Delightful in style and lancy/'—ScoismaH. 

" A volume of charming stones."Saturday Heview. 

When I was a ChUd ; ^^^;f;^ ^f^^ bj ^-;; 

Tuscan Hills/* &c. Illustrated. Square 8vo., cloth, gilt 

edges, 3 s. 6d. 

•• It is fresh and bright from the first chapter to the last." — Morning Post. 
•• A very clever, vivid, and realistic story." — Trnth. 
" A finer girl's book could not be had." — Scotsman. 

The Prince of the Hundred Soups: 

A Puppet Show in Narrative. Edited, with a Preface by 

Vernon Lee. Illustrated. Cheaper edition. Square 8vo., 

cloth, 3 s. 6d. 

* ' There is more humour in the volume than in half-a-dozen ordinary panto- 
mimes." — Spectator. 

Q|-«41|p • An Eighteenth Century Idyl. Square 8vo., cloth, 

extra, 3 s. 6d. 

"A graceful little sicetch. . • . Drawn with full insight into the period 
described." — Spectator. 

* * Pleasantly and carefully Nvritten. . . . The author lets the reader have a 
glimpse of Gornany in the * Sturm und Drang' period," — Athenantm. 

"A graceful little picture. . . . Charming all through. "t-/lr<i^Snff/; - 
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The Bird's Nest *^^ other sermons for Children of all 

' Ages, By The Rev. Samuel Cox, D.D., 
Author of " Expositions/* &c. Imp. i6mo., cloth, 6s. 

" These beautiful discourses were addressed to children of all ages, and must 
have found an echo in the hearts of many youthful listeners. "—.S/. James's GazeiU, 
** Dr. Samuel Cox has opened up a comparatively new vein." 

Nituteenth Century, 

Arminius Vamb6ry: ^i^^-fVHlmtlrwhh 

Introductory Chapter dedicated to the Boys of England. 

Portrait and Seventeen Illustrations. Crown 8vo., 5s. 

" We welcome it as one of the best books of travel that our boys could have 
possibly placed in their hands." — Schoolmaster, 

Boys' Own Stories. .^L'*-''°"r v "°''='/»*°'- °,^ 

/ *' Stones of Young Adventurers, 

"Stories out of School Time," &c. Eight Illustrations. 

Crown 8vo., cloth, 5 s, 

" This is a really admirable selection of genuine narrative and history, treated 
with discretion and skill by the author. Mr. Hope has not gathered his stores 
from the highway, but has explored far afield in less-beaten tracl^, as may be seen in 
his 'Adventures of a Ship-boy and 'A Smith among Savages.' " — Saturday Review, 

The Adventures of Robinson Crusoe. 

Newly Edited after the Original Editions. Nineteen Illus- 
trations. Large crown 8vo., cloth extra, 5 s. 



The chief papers of interest in The 
Century for 1887-1888 will be those 
dealing with Travel and Adventure. 
Mr. Kenkan will describe his Adventures, 
Exile Life, and the People he met with in a 
journey of fifteen thousand miles through 
Russia and Siberia. Mr. Roosevelt will 
treat of the Wild Industries and scarcely 
Wilder Sports of the great lonely plains ot 
the Far West; while Mr. De Kav will 
contribute a Series of studies on the 
Ethnology, Landscape, Literature, and 
Arts of Ireland. 

Prici \i. ifd. Mentblj. Festjrie, 19/. a year. 



NICHOIAS 



For i887-i888, will contain a large number 
of Tales by many well-known Authors, 
among whom are Miss Alcott, Mrs. 
Frances Hodgson Burnett, Frank 
R. Stockton, Joel Chandler Harris, 
Amelia B. Barr, H. H. Boyesen, Miss 
F. C. Baylor and Palmer Cox. 

Priti I/. Manlbly. Ptitfrte, 14/. tjtMr. 
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